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Jlustrating 


NEW FEATURES 
OF 


ALR 2d 








YOU WILL FIND 


in ALR 2d these two new 
features— 


1. Section numbering of the ana- 
lytical scheme—of great value 
in the longer note. 


2. An individual index to each 
annotation. 


The following example of these new features is taken from 
volume 4 ALR 2d 394: 


ANNOTATION 


Search warrants: disputing matters stated in supporting affidavit 
[See ALR Digests, Search and Seizure, § 14.] 


In absence of statute; 


nr On 0 0 
mone 


Under statute, 407. 


Introduction and scope; summary, 394. 
general rule, 396. 
— Inconsistent and doubtful cases, 405. 


INDEX 


Absence of statute, rule in, §§ 2, 3. 

Bad repute of affiant, right to show, § 2. 

— ot. proof under statutory provi- 
sion 

Credibility of affiant, right to attack, § 2. 

Federal Espionage Act provisions, § 4. 

ae right to show averments made 
on, § 2. 

Information and belief, effect of aver- 
ments made on, § 2. 


Private residence, rule where matter in- 
volves search of, § 3 

Related questions, § a 

Rule 41 of Federal er of Criminal 
Procedure, effect of, § 4 

Scope, § 1. 

Statutes, rule under, § 4. 

Summary, § 1. 

Waiver of right under statutory provi- 
sion, § 4 





§ 1. Introduction and 
mary. 


scope; sum- 


It is the general rule among the 
American jurisdictions that search 
warrants may not be issued except 
upon a showing of probable cause 


supported by oath or affirmation.1 
This showing generally takes the 
form of affidavits setting up the facts 
upon which the issuing magistrate 


1See 47 Am Jur 516, Searches and 
Seizures, §§ 21 et seq. 
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Several Recent Outstanding Examples... 


“The applicable rule is well stated in Pom- 
eroy’s Equity Jurisprudence, 5th Ed., vol. 4, 
pp. 102-104, Sec. 1048, which reads as follows: 
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Binford v. Snyder, (Texas) 189 S.W. 2d, 473 


“In 4 Pomeroy Equity Jurisprudence, (5th 
Ed.), 62, §1031, the doctrine of resulting 
trusts is explained in the following language: 


Creasman v. Boyle, 131 Wash. Dec. #10, 325 


“Pomeroy’s Equity Jurisprudence Vol. 2, 5th 
Ed., pages 51-143, treats exhaustively of the 
equitable maxims and gives many examples of 
their application.” 


Craig v. Craig, 157 Fla. 710 


“The test as to when a party will be relieved 
from a forfeiture is stated in Pomeroy Equity 
Jurisprudence, 5th Ed., Section 433, as follows: 


Gonzales v. Hirose, 33 Adv. Cal. Rep. 188 
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Which would your client rather lose — 


property dollars or income dollars? 


If disaster shuts down your client’s place 
of business, he will suffer an income and a 
property loss. He needs protection against 


both! 


Property insurance alone won’t protect 
him against loss of income, but Hartford's 
Business Interruption Insurance can do 
just that. If fire, storm, or other hazards 
insured against, force him to suspend busi- 
ness, Business Interruption Insurance can 
protect him against loss of anticipated 


earnings. 


Business Interruption Insurance can 
give just what his business itself would 
have given if nointerruption had occurred. 


Here, briefly, is how Business Interrup- 


tion Insurance protects: 


Business Balance Sheet for one month 


BEFORE FIRE 
I ae an ge od 
Cost of Merchandise ... . 


ee 
a =e eee 


ea ae od ne oe 














AFTER FIRE 
WITHOUT Business Interruption Insurance 
ES eae None 
Cost of Merchandise ... . None 
EE a ga 5 4 We None 
Expenses continuing 
during shutdown .... . $_7,000 
SO eee ae $ 7,000 
Add. Anticipated Profit 
ae ee 2,000 
ee ee $ 9,000 
AFTER FIRE 
WITH Business Interruption Insurance 
cele re Smid is ws None 
Cost of Merchandise ... . None 
NE 6 eee ek es, None 
Income from Business 
Interruption Insurance. . . $ 9,000 
Expenses which continue. . . 7,000 
ee ee ee $ 2,000 


(same as was anticipated bad 
no interruption occurred) 
Hartford’s Business Interruption Insur- 
ance is adaptable to almost any business 
enterprise; stores, factories, garages, thea- 
tres, hotels, etc. 

The Hartfords have prepared work 
sheets to help determine how great a loss 
might be suffered and how much insur- 
ance will be needed to safeguard income. 
Write for them—there’s no obligation! 











“HARTFORD FIRE INSURANCE COMPANY 


L HARTFORD ACCIDENT. AND INDEMNITY COMPANY | 
_ HARTFORD LIVE STOCK INSURANCE COMPANY 
Hartford 15, Connecticut 
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Condensed from Los Angeles 
Bar Bulletin, February, 1949 


A Corrupt Chancellor 


by LEON R. YANKWICH, J.D., LL.D. 
Judge, U.S. District Court, Los Angeles 


HIS comment is on the im- 

peachment and conviction of 
Francis Bacon for corruption 
while occupying the office of 
Lord Chancellor. The signifi- 
cance of this trial lies not only 
in the importance of the person- 
ality of Bacon, but also in the 
fact that the English judiciary, 
for centuries, has established a 
high standard of rectitude. For 
one holding the high office of 
Lord Chancellor to depart from 
that ideal would be tragic, even 
in the case of the average occu- 
pant. It is greater when it in- 
volves a man who has achieved 
the undying fame of Bacon. 

Lytton Strachey, in his “Eliz- 
abeth and Essex,” deals harshly 
with him. He thinks that Bacon 
should not have consented to act 
as prosecutor in the trial of Es- 
sex for treason. Loyalty, he 
argues, should have dictated a 
contrary policy. For Essex had 
befriended him, and, for years, 
had tried to secure for him an 
official position in the legal es- 
tablishment of the country. 

To those who remember Bacon 
as Lord Chancellor and as the 
famous author of the Novum 
Organum,—which is considered 


by many as lying at the basis of 
the modern scientific method,— 
and of the equally famous Es- 
says (even if we exclude those 
who would attribute the Shake- 
spearean plays to him), the 
harshness of Strachey’s stric- 
tures seemed extreme. But Stra- 
chey was not indulging in mere . 
iconoclasm. He knew. He saw 
in Francis Bacon the weak, vac- 
illating character that he was, 
and which he remained to the 
end. For history discloses that 
Bacon died a self-confessed fel- 
on, guilty, according to his own 
confession, of bribery and cor- 
ruption in the office of Lord 
Chancellor. 

Before referring to his im- 
peachment and plea, I advert to 
some important dates in Bacon’s 
life. He was born in London on 
January 22, 1560, the youngest 
son of Sir Nicholas Bacon, the 
Lord Keeper. He entered Trin- 
ity College in April, 1573, where 
he showed great interest in the 
sciences. With his brother An- 
thony, he was entered at Gray’s 
Inn on June 27, 1576. Some 
months later, he was sent abroad 
with Sir Amyas Paullet, English 
Ambassador at Paris. He took 
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up his residence at Gray’s Inn 
in 1579, and was admitted an 
outer barrister in 1582. He was 
elected to Parliament from 
Dorsetshire in 1584, and from 
Middlesex in 1593. In 1591, he 
was acting as adviser to Robert, 
Earl of Essex. Bacon had an- 
tagonized Queen Elizabeth by 
his opposition to a proposal in 
Parliament to levy a double sub- 
sidy. Essex did all in his power 
to induce the Queen to give Ba- 
con the office of Master of the 
Rolls. Essex also deeded to him 
(in 1593) a piece of land near 
Twickenham. 

With the disgrace of Essex, 
and his prosecution for treason 
in 1601, Bacon saw the oppor- 
tunity to regain royal favor and 
to advance his own career. He 
became one of the Queen’s coun- 
sel in the prosecution against 
Essex. After the accession of 
James I, he was knighted, in 
1603. In June, 1607, he was 
made Solicitor of the Kingdom. 
In 1613, he was made Attorney 
General. In 1616, he was given 
the title of Lord Keeper. In 
1617, he was made Lord Chan- 
cellor. In the same year, he was 
made Baron Verulam, and in 
January, 1620, he was made 
Viscount St. Albans. In the 
same year, he published his most 
important work, Novum Organ- 
um, or The Advancement of 
Learning, which laid the basis 
for the inductive method of dis- 
cerning the truth. 

The quality of his mind, he 
has described himself, in one of 
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his works. 
verests 
wrote: 


_ “I found that I was fitted for noth- 
ing so well as for the study of truth; 
as having a mind nimble and versatile 
enough to catch the resemblance of 
things (which is the chief point) and 
at the [same] time steady enough to 
fix and distinguish their subtler dif- 
ferences; as being gifted by nature 
with desire to seek, patience to doubt, 
fondness to meditate, slowness to as- 
sert, readiness to consider, carefulness 
to dispose and set in order; nor admits 
what is old and that hates every kind 
of imposture. SoI thought my nature 
had a kind of familiarity and relation 
with Truth.” 


Speaking of his in- 
while at Trinity, he 


Modern historians agree that 
in this statement, Bacon char- 
acterized accurately his own 
mental make-up. Alfred North 
Whitehead, after placing Bacon’s 
contributions to the modern 
scientific method in their proper 
perspective, says: 

“But when you have made all req- 
uisite deductions, Bacon remains as 
one of the great builders who con- 


structed the mind of the modern 
world.” 


The Articles of Impeachment 
against him were presented by 
the managers of the House of 
Commons to the House of Lords 
on March 20, 1620. They con- 
tained twenty-four accusations 
of bribery, charging the accept- 
ance of a total of 9,016 Pounds, 
a huge fortune in those days. 
One of the strangest things in 
the record is the fact that in 
many instances, Bacon accepted 
bribes from both parties to a 
case before him. In a cause be- 
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tween Sir Rowland Egerton and 
Edward Egerton, he received 
from Sir Rowland Egerton be- 
fore “he decreed for him” 300 
Pounds. From the losing party, 
Edward Egerton, he received 
400 pounds. In another cause, 
between Scott and Lenthall, he 
received 200 Pounds from Scott 
and 100 Pounds from Lenthall. 
The record does not say wheth- 
er, as in the other case, the los- 
ing litigant paid more than the 
winner. 

Appointed a referee in a mat- 
ter involving a dispute between 
the grocers and apothecaries, he 
received from the grocers 200 
Pounds and from the apothecar- 
ies 150 Pounds “besides a rich 
present of ambergris.” Bacon 
did not stop at money bribes. He 
accepted bribes in kind. In one 
instance, he accepted a dozen 
buttons of the value of 50 
Pounds from a litigant, after a 
suit had ended. In a case be- 
tween Kenday and Valore, he re- 
ceived of Kenday a cabinet 
worth 800 Pounds and of Valore 
he borrowed 2000 Pounds. 

Bacon did not content him- 
self with extorting money from 
litigants. For a fee, he used his 
high office to coerce persons. 
Otherwise put, Bacon used the 
methods of the modern racket- 
eer. The Articles of Impeach- 
ment charged: 

“Of the French merchants, to con- 
strain the vintners of London to take 
1500 tons of wine; to accomplish 
which, he used very indirect means, by 


colour of his office and authority, 
without bill or other suit depending, 
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as threatening and imprisoning the 
vintners, for which he received of the 
merchants 1000 Pounds.” 


It is unfortunate that, in view 
of Bacon’s plea of guilty, the de- 
tails of some of these transac- 
tions were not disclosed. It 
would be instructive to know 
how rackets were worked in the 
olden days. One can almost vis- 
ualize what took place in the 
case of the French merchants. 
Evidently, they had some agree- 
ment with the vintners of Lon- 
don, which the latter did not de- 
sire to fulfill. It is possible that 
the agreement was not enforce- 
able in the English courts. So 
the French merchants,—with a 
realism which is reminiscent of 
the methods employed by some 
modern dominant groups to 
achieve results,—“hired” the 
Lord Chancellor, the highest 
judicial officer of the Kingdom, 
in order to achieve the results 
by threats and intimidations un- 
der the color of his high office. 


At times we speak of rackets 
as though they were a modern 
invention. The name may be 
new. But the technique is old. 
For in the last analysis, they 
are methods for obtaining ad- 
vantages to which one is not en- 
titled under the law or by means 
not sanctioned by law. And 
Bacon was willing to assist in 
“putting over” a racket, by us- 
ing his high office. His corrupt- 
ing influence did not stop at him- 
self. It extended to those about 
him. For he was also accused 
of allowing even his servants to 
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exact tribute. The last accusa- 
tion in the Articles of Impeach- 
ment was: 

“That he had given way to great 
exactions by his servants, in respect 
of private seals, and scaling injunc- 
tions.” 


Confronted with the accusa- 
tion, Bacon, at first, bargained. 
He wrote a pious and humble 
letter trying to ascertain if the 
Lords would not accept his “‘sub- 
mission” as sentence, the loss of 
his seal as punishment, and rec- 
ommend him to the King’s par- 
don. The Lords called the an- 
swer “doubtful” and asked him 
whether he would confess or 
stand “upon his defense.” 


Bacon then abjectly admit- 
ted his guilt in a letter dated 
April 30, 1620. The introduc- 
tion to the letter read: 


“Upon advised consideration of the 
Charge, descending into my own con- 
science, and calling my memory to 
account so far as I am able, I do 
plainly and ingenuously confess, that 
I am guilty of Corruption, and do 
renounce all Defence, and put myself 
upon the grace and mercy of your 
lordships.” 


After pleading guilty to the 
substance of all the charges, the 
letter concluded: 


“For extenuation, I will use none 
concerning the matters themselves; 
only it may please your lordships, out 
of your nobleness, to cast your eyes 
of compassion upon my person and 
estate; I was never noted for an ava- 
ricious man, and the apostle saith, 
‘That covetousness is the root of all 
evil!’ I hope also that your lordships 
do rather find me in the state of grace, 
for that in all these particulars there 
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are few or none that are not almost 
two years old; whereas those, that 
have an habit of Corruption, do com- 
monly wax worse. So that it hath 
pleased God to prepare me by pre- 
cedent degrees of amendment to my 
present penitency; and for my estate, 
it is so mean and poor, as my care is 
now chiefly to satisfy my debts. And 
so fearing I have troubled your lord- 
ships too long, I shall conclude with 
an humble suit unto you, That if your 
lordships proceed to Sentence, your 
Sentence may not be heavy to my 
ruin, but gracious and mixed with 
mercy; and not only so, but that you 
would be noble intercessors for me to 
his majesty likewise, for his grace 
and favour. Your lordships’ most 
humble servant and suppliant. 


Franc. St. Albans, Cane.” 


He was fined 40,000 Pounds. 
He was stripped of his peerage 
and his honors, and sentenced to 
imprisonment in the Tower, at 
the King’s pleasure. The fine 
was later remitted. He actually 
served only a few days in the 
Tower, and was pardoned in No- 
vember, 1621. He died (some 
say in poverty and want) on 
April 9, 1626. 


And his life exemplifies the 
fact that intellectual brilliance, 
even genius, does not necessarily 
spell character. The tragedy of 
a morally wasted life is summed 
up in Francois Villon’s sad re- 
frain: Je cognois tous, forsque 
moi mesme. (I know all but my- 
self.) 


Certainly, Bacon knew all, but 
himself. In his Essays he gave 
expression to the loftiest ideal- 
ism. In his essay on Judicature, 
he speaks of “integrity” as the 
portion of judges, and their 
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proper virtue and warns against 
improper acts by subalterns: 


“The place of justice,” he writes, 
“is an hallowed place; and therefore 
not only the bench, but the foot pace 
and precincts, and purprise thereof, 
ought to be preserved without scandal 
and corruption.” 
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More is the pity. Reason may 
not always supply the divine 
spark which lights character 
and impels that choice which is 
the foundation for right action. 
To study truth may not always 
mean to live it. This is the les- 
son of Bacon’s tragic fall. 


Requisites of a Lawyer 


“It is not enough for an attorney that he be honest. He 
must be that and more. He must be believed to be honest. 
It is absolutely essential to the usefulness of an attorney 
that he be entitled to the confidence of the community where- 
in he practices. If he so conducts in his profession that he 
does not deserve that confidence, he is no longer an aid to 
the court nor a safe guide to his clients. A lawyer needs, 
indeed, to be learned. It would be well if he could be learned 
in all the learning of the schools. There is nothing to which 
the wit of man has been turned that may not become the 
subject of his inquiries. Then, of course, he must be spe- 
cially skilled in the books and the rules of his own profession. 
And he must have prudence, and tact to use his learning, and 
foresight, and industry, and courage.” Fairfield County 
Bar v. Taylor, 60 Conn. 11, 22 Atl. Rep. 441. 


New Legal Stenographer’s Transcription 
of Divorce Bill 


Counsellor Bridgewater, who was a stickler for good 
pleading and strictly complying with the statutes, dictated 
to his new stenographer just out of business school a divorce 
bill on behalf of a wife based on the grounds of cruel and 
inhuman treatment. Among other allegations, she alleged 
that her husband was miserly and would not permit her to 
buy clothing and, in fact, had greatly embarrassed her on 
one occasion by forcing her to return a red dress which she 
had bought. 

In transcribing the statutory oath to the bill, the stenog- 
rapher wrote that the complaining wife made oath that she 
was a resident, etc. and that her complaint was not made out 
of levity, or by collusion with the defendant, but in sincerity 
and truth, for the causes mentioned in the bill, etc. and that 
she was unable to bear the expense of this action, but that 
she was justly entitled to the red dress she sought (instead 
of the redress sought). 

Contributor: Attorney Sam F. Cole 
Memphis, Tenn. 


















E ARE prone to think of the 
Hebrews of the Old Testa- 
ment periods as unenlightened 


people employing primitive 
methods, but, surprising as it 
may be, some features of the le- 
galistic system of Israel are pres- 
ent in modern Anglo-American 
law. Some offences, both crim- 
inal and civil, set out in the Mo- 
saic Code, are not unlike those 
of our modern law, although the 
penalties and remedies, in some 
instances, are quite different. 
Interesting for study are such 
subjects as Murder (Exodus 
21:12); Manslaughter (Exodus 
21:13); Kidnapping (Exodus 
21:16) ; Assault (Exodus 21:18, 
19); Trespass (Exodus 22:5, 6, 
9); Bailments (Exodus 22:7, 
8; 10-15); Seduction (Exodus 
22:16, 17); Usury (Exodus 
22:25, 26); Slander (Exodus 
23:1), and Bribery (Exodus 
23:8). 

There were thirty-six crimes 
punishable by death mentioned 
in the Pentateuch and the Tal- 
mud. Four methods of capital 
punishment (none of which are 
presently used in common law 
countries) were provided: Be- 
heading: Strangling; Burning: 
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Jurisprudence 
and the Crucifixion 


By R. G. SAPPENFIELD 
of the Geneva (Illinois) Bar 











and Stoning. Blasphemy under 
Hebrew jurisprudence was a 
capital crime, the penalty, upon 
conviction, being death by ston- 
ing (Mendelsohn, pp 45-50). 
Crucifixion was unknown to 
Jewish law. 

In the light of the peculiar 
procedural provisions of the He- 
brew criminal law we can better 
understand why the Holy Spirit 
in inspiring the Gospels caused 
the unlearned and ignorant tax 
collector and the fisherman to 
describe, in such technical detail 
in the Scriptures, those things 
which occurred just before and 
after Jesus was taken into cus- 
tody. The events which led to 
His arrest began with the ques- 
tion asked of Jesus by the disci- 
ples as to “where wilt Thou that 
we prepare for Thee to eat the 
Passover?” (Matthew 26:17) 
The answer was given and the 
disciples followed Jesus’ direc- 
tions, and “Now when the even 
was come, He sat down with the 
twelve.” (Matthew 26:20; Luke 
22:14) That gathering, the 
disciples learned, while eating 
the Passover with Our Master, 
was to be the “last supper”. 
Within a few hours Jesus was 
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betrayed by Judas (Matthew 
26:47, Luke 22:47) who’“Then, 
having received a band of men 
and officers from the chief 
priests and Pharisees, cometh 
thither with lanterns and 
torches and weapons.” (John 
18:3) “Then the band and the 
captain and officers of the Jews 
took Jesus and bound him.” 
(John 18:12) The assertion 
that members of the mob, for 
which Judas identified Jesus, 
carried lanterns and _ torches, 
emphasizes that the arrest of 
Jesus was made at night in vio- 
lation of the Hebrew criminal 
law, a fact, not readily recog- 
nized by readers of the Scrip- 
tures. This was on the 14th 
Nisan, according to the Jewish 
calendar; the 14th Nisan, hav- 
ing begun at sunset April 6th 
and continued to sunset April 
7th, A. D. 30, according to our 
calendar. 

Jesus, upon being arrested, 
was led “away to the high 
priest; and with him were as- 
sembled all the chief priests and 
the elders and the scribes.” 
(Mark 14:53) And although 
the Hebrew Criminal Law re- 
quired criminal witnesses to 
bring the indictment (there be- 
ing no grand jury or prosecut- 
ing attorney) “the chief priests 
and all the council sought for 
witnesses against Jesus to put 
Him to death.” (Mark 14:55) 
The solicitation of witnesses by 
the Sanhedrin was illegal, but 
that was not all—in response to 
the search for witnesses against 
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Jesus to put Him to death, we 
are told none were found “for 
many bore false witness against 
Him but their witness agreed 
not together.” The significance, 
from a legalistic viewpoint, of 
the statement that the testimony 
of the witnesses agreed not to- 
gether, though not generally 
recognized, is clear when consid- 
ered in the light of the fact that 
under Hebrew criminal pro- 
cedure, the testimony of at least 
two witnesses had to be in agree- 
ment, otherwise the testimony 
of both had to be rejected. (Cf. 
Deuteronomy 17:6) 

Jesus was charged with hav- 
ing committed blasphemy first 
by the false witnesses whose 
testimony, “agreed not togeth- 
er,” and later by the high priest. 
(Matthew 26:65) When recog- 
nizing that the testimony of the 
false witnesses should be re- 
jected, the high priest under- 
took to obtain a confession from 
Jesus that He had said He could 
or would destroy the temple and 
could or would build it in three 
days (Mark 14:60) but Jesus 
“held His peace and answered 
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nothing.” (Mark 14:61) How- 
ever, when the high priest 
changed the question to “Art 
Thou the Christ, the Son of the 
Blessed,” Jesus broke His si- 
lence, and answered, “I am: and 
ye shall see the Son of man sit- 
ting on the right hand of power, 
and coming in the clouds of 
heaven.” (Mark 14:61-62) It 
was then the high priest lost his 
temper, and rent his clothes. 
(Matthew 26:65) 

Jesus was illegally tried by 
the Sanhedrin because the trial 
was held on a feast day, the first 
day of the feast of unleavened 
bread (John 18:28) also on a 
day preceding the Sabbath. 
Morever the conviction of Jesus 
was contrary to law because the 
verdict was unanimous, as Mark 
tells us “They all condemned 
Him to be guilty of death.” 
(Mark 14:64) The rule that 
unanimity in the verdict was 
tantamount to an _ acquittal 
seems strange, at first, to us who 
‘are familiar with the Anglo- 
Saxon jury system which re- 
quires a unanimous verdict to 
convict, but when considering 
that under the Hebrew system 
the alleged criminal had no law- 
yer to defend him, while under 
our common law the defendant 
cannot be tried without counsel, 
it can be seen as reasonable that 
at least one member of the San- 
hedrin was expected to take the 
side of the accused. 


All the safeguards, provided 
by Hebrew Criminal Law to pro- 
tect the innocent, plus the will- 
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ingness of the Roman governor 
to release Him, could not pre- 
vent the fulfillment of God’s 
prophecy, nor stay even for a 
day the time of fulfillment, when 
the appointed time arrived. 

To those who reject His aton- 
ing death, the crucifixion is the 
mere satisfaction of the judg- 
ment of Pilate that Jesus, the 
Son of Joseph, pay, with His 
life, the penalty for His alleged 
crime against Caesar. To those 
who accept Him as a personal 
Saviour, Calvary is the satisfac- 
tion of the judgment of God that 
Christ, the Son of God, pay, 
with His life, the penalty for 
man’s sin against God. For the 
former there is eternal condem- 
nation; for the latter, eternal 
life. (John 3:16-36) 

Many who think of themselves 
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as Christians have never ac- 
cepted God’s plan of salvation. 
Some openly deny Him and the 
object of the cross; some, per- 
haps, are sincere in the thought 
that they are Christians, having 
applied, to and for themselves, 
the test of church membership 
and/or good works. Our church 
rolls, of all denominations at 
many places, are replete with, 
and even some church pulpits 
and offices are occupied by, 
those who deny that Christ’s 
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death was necessary for man’s 
salvation, notwithstanding that 
the Scriptures plainly teach, 
“Without shedding of blood is no 
remission.” (Hebrews 9:22) 

While God is not willing that 
any should perish but that all 
should come to repentance (2 
Peter 3:9) the Scriptures are 
clear that “he that believeth not 
God hath made Him a liar; be- 
cause he believeth not the record 
that God gave of His Son.” (1 
John 5:10) 





Right to Argument 


“Argument is not only a right, but a material one. It is 
not a mere ornamental fringe, hung upon the border of a 
trial. Trial, under our system, is a co-operation of minds 
—a grave and serious consultation over what should be 
done and how the end should be accomplished. The attor- 
neys in the cause are not mere carriers to bring in mate- 
rials for constructing the edifice; they have a right, as 
representing the parties, to suggest where every important 
stone should be laid, and to assign reasons, drawn from 
legitimate sources, in support of their suggestions. Their 
reasons may be good or bad, but such as they are they 
should be heard and considered.” Van Dyke v. Martin, 
55 Ga. 466, per Bleckley, J. 


Sufficient Proof 


In an action on a note the plaintiff testified as to its 
execution. Eight other witnesses, including two lawyers 
and the county clerk, all of whom were familiar with the 
defendant’s handwriting, pronounced the signature to the 
note genuine. Twe other witnesses testified that the de- 
fendant had told them that the signature looked like his, 
but that if he had signed the note he had forgotten it. 
The defendant testified that he had never signed the note— 
and that he was a member of the Methodist church. Held, 
that a verdict for the defendant should be set aside as 
caine the weight of the evidence. Patrick v. Carr, 50 

iss. 199. 








WORLD FEDERALISM 


by HENRY C, GARDINER 
of the San Diego (Calif.) Bar 


T MAY be presumptious for an 

obscure practitioner to essay 
the role of a modern little David 
in attempting to pierce the ar- 
mor of the mental giants who 
have assumed the leadership of 
World Federalism. But many 
Americans are not convinced 
that a surrender of sovereignty 
would be beneficial to our coun- 
try or would contribute to the 
solution of the probitem of the 
ages. Before giving up this nat- 
ural attribute they ask the many 
types of Federalists to get to- 
gether and fully disclose the 
plans and details for the accom- 
plishment of their objective. 

Like all idealists they are so 
sure of an historic parallel be- 
tween their proposed Federation 
and the American federal gov- 
ernment, although history can 
furnish no greater contrast of 
governmental conditions than 
those of the colonies of 1787 
with conditions throughout the 
world today. Our Constitution 
was adopted after an experience 
of over a hundred years of colo- 
nial self-government. The com- 
posite group of states grew into 
a single unit of the same people, 
with the same background, lan- 
guage and interests, with simi- 
lar laws, customs and aspira- 
tions, and, not least of all, the 
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same Christian religion. The 
Constitution is not a pattern 
from which may be cut a new 
government regardless of diffi- 
culties and impossibilities. The 
new sovereignty would be a Ba- 
bel of remote nations of number- 
less tongues, with mixtures of 
all races, antagonisms, preju- 
dices and religions, wholly un- 
used to democracy or to repre- 
sentative government, with in- 
ability as shown by practically 
all of them, to understand the 
dual federal system peculiar to 
us. Even the British as shown 
recently in the discussions over 
the Atlantic Pact, do not fully 
understand it. 

Then is World Government to 
include all the nations or only 
a select few? If not all then it 
is like any other pact. When we 
speak of world peace, our 
thoughts turn instinctively to 
Russia as the problem of the 
most weight. On what terms or 
conditions would she be admit- 
ted? With all her satellites as 
separate nations? What if she 
refused to join on any other 
terms? They say “Lets give up 
our sovereignty.” To whom or 
to what? Who will be the head 
or president of the new sov- 
ereignty, a Hindoo, Russian or 
Chinese? China, India and Rus- 
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sia compose the vast majority of 
the most important people of the 
world, and if the new sovereign- 
ty is a republic or a democracy, 
the majority would rule. On 
what terms and at what stage of 
the proceedings would Spain be 
admitted? The new sovereignty 
to enforce its authority should 
have the strongest armed force 
in the world, stronger than any 
probable combination against it. 
It would mean the greatest navy. 
Would the U. S. turn over to the 
World Government our navy, 
our army and all our stock pile 
of bombs and war materials, and 
our experts trained in their use? 
And if not, where would the 
new nation get all the necessary 
“nolice force” for the enforce- 
ment of its edicts? And how 
would this mighty force be main- 
tained? Our experience with 
the Confederation of 1777, and 
the later experience with the 
League of Nations and the 
United Nations, in the effort to 
obtain contributions to pay ex- 
penses, are the very reasons for 
now demanding a new Sover- 
eignty. If taxes were levied on 








the member nations how is it 
proposed to collect such tax? 
By the navy, army and air 
force? How long then might it 
be before we began to hear 
rumblings of new Declarations 
of Independence? These and 
numberless other problems of 
equal importance will confront 
the new statesmen when they 
meet to form a new government 
with sovereign powers. Our 
present administration is now 
having its troubles over unity of 
command for the defense forces. 
With the varied shades of color, 
would the new “police” forces 
be segregated or the officers seg- 
regated, and how would the 
levies be made on the member 
nations? Or would all be mixed 
together according to Commu- 
nist plan? 

It will be said that all these 
are questions of detail and will 
be worked out when the repre- 
sentatives meet. Instead of giv- 
ing consideration to practical 
matters of government, they 
continue with Mark Tapley op- 
timism, “Somewhere, some how, 
it will turn out all right if we 
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only ‘do something’ and decide 
upon World Sovereignty.” These 
questions cannot be answered by 
a flip. The framers of the U. 8S. 
Constitution took no such easy 
view of their task. Compared 
with the present day situation 
theirs was the work for mental 
pygmies. Yet they were the 
only class of men who could have 
written the Constitution of 1787. 
Only the men of the class who 
had practiced self-government 
for 150 years, who knew what 
Magna Charta, the Bill of Rights 
and the Mayflower Compact 
meant could have drawn that in- 
strument. 

Our statesmen all agree that 
the success of the framers of 
the Constitution in reconciling 
national supremacy and efficien- 
cy with liberty and local self- 
government, is one of the great 
achievements of mankind. And 
it is an insoluble mystery to 
them that the public men of 
other nations do not understand 
it. They are the men who would 
start from scratch to draw up 
the rules for the most powerful 
government of history, born full 
armed, like Minerva, the mo- 






Local Economic Problems 





COMMENT 


ment sovereign powers are be- 
stowed beyond recall. No wen- 
der that thinking Americans 
stand aghast at the colossal prop- 
osition! 

Sovereignty is a natural at- 
tribute of nations whatever may 
be the form of government. But 
what can be termed internation- 
al co-operative housekeeping, 
with chief, or chef, in charge, is 
an invention of modernizers am- 
bitious to “do something.” 
Have we forgotten the fable of 
the frogs who prayed for a king 
who would “do something”? 
The very idealism of the United 
Nations has a greater influence 
for peace than World Sovereign- 
ty with all its bombs, and guns 
and ships and steel. 

We hope the World Federal- 
ists will count the cost and not 
permit themselves to be assured 
that the establishment of world 
government will not mean the 
end of the American Republic. 
Its beacon light enlightening the 
world in three centuries of event- 
ful years is brighter today than 
in its original radiance. Let us 


not exchange it for a red flag 
or a dark lantern! 


Actually overheard in one of the elevators of the New 
York County Hall of Records: 


Older Lawyer to Younger Lawyer: 


“Congratulate me; 


I have just completed forty-five years at the bar.” 


Younger Ditto: 


“Congratulations! 


Tell me, just how 


have you managed to escape starvation?” 
Contributor: 





Louis H. Samuels 
New York City 
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TTORNEYS are ever mindful of 
fA. the effect of their court- 
room methods upon _ juries. 
Many fail to appreciate, how- 
ever, that indistinct speech, poor 
selection of words, false starts, 
a monotonous or an uncultivated 
delivery, create an unfavorable 
impression upon those whom it 
is sought to influence. 

Nothing more quickly arrests 
the attention or captures the in- 
terest of judge and jury than a 
straightforward examination or 
argument expressed in clear, 
simple and classic English. 

The succinct statement of ob- 
jections on the record makes it 
possible for the Court to rule 
promptly. Judges prefer this 
practice. Counsel will often ar- 
gue the merits of an offer or a 
question without actually object- 
ing. 

The manner of argument of- 
ten sways the jury, sometimes 
adversely. I have in mind two 
instances of attorneys in closing 
arguments accusing witnesses of 
lying, illustrating widely differ- 
ent methods of approach. Both 
were accompanied by unusual 
items of physical gesture: in the 
first, sweeping a glass of water 


Give the Reporter a Break 


BY H. N. WOODMAN 
Reporter, District Court, Colorado 


+ 


Condensed from Dicta, April, 1949 


off the attorney’s stand; in the 
second, the breaking of a glass 
table top. The first went some- 
thing like this (berating the po- 
lice department): “Why, ladies 
and gentlemen, look at that flat- 
nosed detective over there. Do 
you suppose he could tell the 
truth? No. And take this cap- 
tain of detectives. He lied to 
you, trying to uphold the depart- 
ment,” and so on. The second 
instance: “The witness I know 
did not mean what he said. I 
don’t think he really intended to 
make that statement, in the light 
of the real facts. Why, ladies 
and gentlemen, it is astounding 
(pounding table and breaking 
glass top)—oh, oh, I owe the 
County forty bucks— it is as- 
tounding that the witness would 
make a statement like that.” 

Well, in the first instance, the 
jury resented counsel’s offensive 
remarks and were amused at his 
discomfiture in knocking off the 
glass of water. In the second 
instance, the jury felt sorry for 
the man who broke the glass top. 
Verdicts were returned accord- 
ingly. 

May I now say something 
about the record, with which I 


15 


16 CASE AND 


deal in the courtroom. You 
realize that the shorthand re- 
porter is under a nervous and 
mental strain at all times. He 
cannot relax, because just about 
the time he thinks things are go- 
ing along nicely, bang! every- 
thing breaks loose—a _ simple 
question, an attorney on his feet 
making an objection, the exam- 
ining attorney trying to substan- 
tiate his question, the witness 
hastening to answer it for fear 
he might be shut off, all at the 
same time. Of course, an ex- 
perienced reporter has dealt 
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with these situations many 
times, but still the tendency is to 
“hit the ceiling”—and switch to 
Calvert. 

A reporter’s exasperation is 
sometimes amusing to others. 
An informal hearing was being 
held by a referee in the court- 
room of the old Walsenburg 
courthouse. The wind was 
blowing, causing the loose win- 
dow panes to rattle and the awn- 
ings to thump. This was rather 
nerve-racking to the reporter, 
who was trying to hear a low- 
talking witness. The town’s old- 
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“They're going to televise part of it—so we'd better 
not take any chances.” 





CLARK’S SUMMARY 
of AMERICAN LAW 


WITH INTRODUCTION BY 
DEAN ROSCOE POUND 


@ Thirty-one subjects covered. 


@ The quickest source of refresher in- 
formation. 


@ Asure way toALR annotations, Amer- 
ican Jurisprudence, and hundreds of 
law review articles in fifty-one law 
reviews. 


We have added an appendix to Clark's 
Summary of American Law consisting 
of a Law Quizzer which will be ex- 
tremely valuable to the student prepar- 
ing for his law school or bar examina- 
tions. The price remains at $7.50. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 3, New York 








timers drifted in to see what 
was going on. They pushed 
open the old, creaking, full- 
length batwing doors, greeted 
one another, “Hello, Bill,’ “Hello, 
Jake; how’s everything below.” 
All this increased the difficulties 
of the reporter, particularly 
with the key words, and caused 
him to boil inwardly. The cli- 
max came when one old-timer 
shuffled forward to the vacant 
jury box to get a better view. 
He walked up the steps to a top 
seat and in sitting down kicked 
over a metal cuspidor, which 
went merrily bumpity-bump 
down the steps to the floor. The 
reporter was unable to restrain 
himself. He jumped up, grabbed 
his chair, pounded it on the floor, 
and cried out, “For Krisesake, 
if we’re going to have noise, let’s 
have some.” 

On another occasion, in a sim- 
ilar hearing before a referee, 
the witness chair was placed 
close to the shaky reporter’s ta- 
ble. The witness crossed his 
legs and with his free foot nerv- 
ously began to kick the table, 
causing the reporter’s pen to 
jump and record unreadable out- 
lines. The reporter politely re- 
quested the witness to cease 
kicking the table, but after a lull 
he continued. The _ reporter 
warned the witness a second 
time, but again the foot-thump, 
thump, thump, and the pen- 
jump, jump, jump. This time 
the exasperated reporter reached 
over and jabbed his pen into the 
witness’ leg! 
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I can best illustrate the men- 
tal and nervous strain of taking 
steady cross-examination by the 
example of anyone writing long- 
hand for an hour or so at top 
speed. By the end of that time 
he is ready to recess, just as is 
the reporter. Of course, the re- 
porter is trained to carry on with 
as much ease and temperament 
as possible, but at times the go- 
ing gets pretty tough. And if 
the reporter in reading some of 
the proceedings hesitates, you 
may remember that even in fast 
longhand writing you, yourself, 
in hurried translation, have hes- 
itated over a word or phrase 
that was perfectly legible in 
calmer moments. But, again, I 
have been impressed by the kind- 
ness and courtesy of the legal 
profession. I think all lawyers 
realize the difficulties faced by 
the reporter in his daily work. 
In presenting an_ exhibit, 
please pause while the reporter 
marks it. A short time ago we 
had the incident where counsel 
said, ‘““Now, while the reporter 
is marking the exhibit, let me 
ask you this:” In other words, 
the reporter cannot simultane- 
ously mark exhibits and record 
testimony; he should be given 
sufficient time to mark and index 
the exhibit before the next ques- 
tion is asked. If numerous ex- 
hibits are to be marked, it is ex- 
tremely helpful to the reporter 
and to the participants in the 
trial that they be marked in ad- 
vance to avoid unnecessary delay 
in the proceedings, 
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When the character of the ex- 
hibit is such that it is intended 
to be withdrawn, the attorney 
should state his intention so to 
do at the time of presenting the 
exhibit and ask leave to make 
the substitution. 

In making offer of an exhibit 
counsel should identify it brief- 
ly: that is, “I offer in evidence 
Exhibit 16, a letter dated Febru- 
ary 10, 1948, from A. B. Jones 
to R. H. Smith.” It often hap- 
pens that two or more letters 
may bear the same date. Ref- 
erence in succeeding questions 
to “this letter” or “that paper,” 
without adequate identification, 
makes the record meaningless. 

I mentioned key words. Let 
me illustrate: In an epidemic 
of colds, with its attendant 
coughing and sneezing, the re- 
porter, having interrupted fre- 
quently and being inclined to 
keep quiet and do his best, really 
becomes discouraged when he 
runs into something like this: 
“A. I was going down (cough) 
street, proceeding about (sneeze) 
miles an hour, when I was hit 
by a truck belonging to the 
(cough) company.” 

When the questioner, familiar 
with the facts, asks: “What 
happened after, as you say, you 
were travelling down Tenth 
Street at about twenty miles an 
hour and were hit by the Weick- 
er truck?” he really has to 
dodge to escape being embraced 
by the reporter. 

Qf late years, in civil pro- 
cedure, we have done away with 
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the practice of filing a bill of ex- 
ceptions on appeal and are now 
presenting what is called a re- 
porter’s transcript. Not long 
ago counsel were always careful 
to note exceptions to the Court’s 
rulings, but now that is not nec- 
essary. 

One of the most annoying 
practices of some lawyers is 
what reporters call “echoing,” 
that is, repeating the answers of 
witnesses while mentally at- 
tempting to frame the succeed- 
ing questions. 

Since the reporter is called 
upon to render a verbatim tran- 
script of witnesses’ testimony, 
the response of the witness to 
the repeated question must be 
recorded, thus creating an un- 
necessary duplication distract- 
ing to the reporter, time-wasting 
to the judge or reviewing body, 
and expensive to litigants. 

Impatient counsel are often 
guilty of interrupting remarks 
of the Court, opposing counsel, 
or the witness. Often this ap- 
proaches discourtesy. It places 
a terrific burden upon the re- 
porter. First, because of the 
attempted or effective drowning 
out of the first speaker’s last 
words. Second, because the re- 
porter, if he hears the end of 
the first statement and the be- 
ginning of the interruption, is 
compelled to carry both in mind 
while writing at terrific speed 
to “catch up.” 

This being the case when only 
two persons refuse to let each 
other finish, what can be said or 





done when three or four arise 
simultaneously to give vocal 
vent to their outraged feelings. 
The transcript, in such case, 
may be replete with broken 
statements. 

The accents of foreign wit- 
nesses, the use of colloquialisms, 
the swallowing of words, the in- 
correct choice of language, the 
elision of material words, and 
generally the use of unclear, in- 
audible speech, all necessitate a 
distinct and independent mental 
operation on the part of the re- 
porter in transcribing the sound 
heard into words conveying 
some degree of intelligibility. 
The inaudible witness drives the 
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“IT got the ‘Dear Sir’ and ‘Yours truly’ — you "ll just 
repeat the part between. 
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reporter to distraction, often af- 
fecting his ability to absorb in- 
telligently the following question 
when he is still trying to de- 
cipher the witness’ last remarks, 
although some of it may be as 
meaningless as the colloquy be- 
tween the restaurant customer 
and the waitress. He said, “Sis- 
ter, gimme a cuppa coffee with- 
out cream.” She replied, “Mis- 
ter, you’ll have to take it without 
milk. We ain’t got no cream.” 

In general, nothing is more 
upsetting to the reporter’s men- 
tal equilibrium than the inability 
to hear distinctly each word ut- 
tered, necessitating guessing at 
intervening words and wonder- 
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ing whether the guess is correct 
while the flood of speech goes on 
and on. This takes place fre- 
quently when counsel turns his 
back to the reporter to address a 
remark to opposing counsel. 
Oftentimes the reporter hears 
“That is conceded,” or “I will 
agree to that,” without having 
heard anything more than the 
sound of a whispered conversa- 
tion, which he assumes has been 
the subject matter of the conces- 
sion desired. Counsel undoubt- 
edly expect the reporter to note 
the concession, but what it re- 
lates to is bound to remain a 
mystery, unless counsel make 
certain to state the concession 
or stipulation on the record. 
The accelerated tempo of mod- 
ern life is in some measure re- 
sponsible for the confusion in 
this respect. Older members of 
the bar will recall the meticulous 
care with which papers were 
drawn; the scrupulous deference 
to Court, opposing counsel and 
witnesses at the trial; the delib- 
erateness and scholarliness of 
utterance which characterized 
the barrister of former years. 
Congestion in the courts, pres- 
sure of economic necessity, and 
the nervous haste of modern-day 
life have apparently changed all 
this. Higher academic require- 
ments for admission to the bar 
have not resulted in greater cul- 
ture, nor in improved ability to 
express thoughts through the 
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medium of language. Chopped 
enunciation, ragged sentences, 
slurred words, poor grammati- 
cal construction, are so common- 
place today that the clear and 
precise wielder of the English 
tongue is the marked exception 
that arouses wonderment and at- 
tention. 

Bearing in mind the impor- 
tance of the finished record to 
Court, counsel and parties-liti- 
gant, it would seem self-evident 
that those concerned in using 
the record should exercise the 
greatest degree of care in its 
making. The nation-wide expe- 
rience of reporters over many 
years leads to the inescapable 
conclusion, however, that exact- 
ly the opposite is too often the 
case. 

Finally, let me illustrate what 
the reporter appreciates. For 
example, the spelling of a name. 
Of course, on a witness taking 
the stand, the Court or counsel 
ordinarily will ask for the spell- 
ing of an unusual name, but oc- 
casionally this is overlooked. 
When Joe Prelocktowitz took the 
stand recently and gave his 
name, the reporter asked him to 
spell it, and the witness replied, 
“Aw, just call me Joe—J-o-e.” 
So all I ask you to do is to call 
me Woody—W-0o-0-d-y—so that 
I in turn may whisper to you, 
“Buddy—B-u-d-d-y—zgive the re- 
porter a break.” 
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RACTICALLY one out of every 

three marriages in the Unit- 
ed States ends in failure. Ap- 
proximately 359,000 divorce de- 
crees were granted in the United 
States in 19438, 400,000 in 1944, 
490,000 in 1945, and 620,000 in 
1946. These totals do not in- 
clude the avalanche of 
decrees of separate 
maintenance every- 
where. In Illinois alone, 
the divorce rate jumped 
proportionately from 
18,318 in 1940 to 35,275 
in 1946. According to 
leading statisticians and 
sociologists the ratio 
will be one divorce for 
every marriage by 1958, 





deprivation of the influence and 
security of a normal home life, 
often drift into crime. Records 
of the Juvenile Court of Cook 
County and the Boy’s Court of 
Chicago indicate that approxi- 
mately 80 percent of their cases 
are traceable to broken homes. 
This steady. flow of 
divorce calls for a revi- 
sion of our. present 
thinking on the subject 
and counsels direct and 
immediate action. One 
possibility for material- 
ly checking the menace 
should be presently ex- 
amined, namely, the 
ease with which suits 
for divorce are filed as 


if the present rate of Hon. a. Julius HI Miner distinguished from the 


increase continues. 

Nowhere do we detect evi- 
dence of deceleration in the pro- 
gressive rate at which homes 
are collapsing, and we all have 
cause for alarm at the sight of 
the millions of children affected. 
The annual Illinois state-wide 
cost of aiding “broken home” de- 
pendent children is in excess of 
$5,600,000. The causal relation 
between divorce and juvenile de- 
linquency is clear. The children, 
emotionally disrupted by the 


final granting of de- 
crees. 

Far too much effort has been 
exerted in attempting to recon- 
cile the parties to divorce pro- 
ceedings. The truth is that de- 
spite the astronomical figures 
cited by the reconcilers, divorce 
dockets are cluttered with litiga- 
tion between “reconciled” cou- 
ples, and the chancellors divorce 
them daily by the score. Their 
enforced second honeymoon 
(after the filing of suit for di- 
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vorce) is of brief duration, soon 
to end in another courtroom. 
Fights are rarely abandoned 
voluntarily after the combatants 
are in the ring and the gong is 
sounded. They go on to a deci- 
sion or knockout. Prior to their 
entry into the legal arena, many 
domestic differences, however 
serious, may be ironed out satis- 
factorily. The tragedy begins 
with the mad rush to terminate 
the relationship without due re- 
flection and timely advice. The 
filing of the suit for divorce or 
separate maintenance is the 
sounding of the gong. It is the 
consummation of the breach, the 
virtual passing of the healing 
possibility. 


“I’m worried about him, Doctor! Instead of reading comic- 
books like the other boys, he reads stuff like .. . 
JONES ON EVIDENCE!” 








COMMENT 


This is readily understandable. 
Marriage is the most personal 
and intimate of all human rela- 
tions. Its weaknesses are most 
sensitive to exposure. The in- 
stituting of litigation is such a 
severe blow to the relationship 
that the parties seldom recover 
from it. The complaint must 
bare the dark “causes” for di- 
vorce, secrets locked and guard- 
ed until that fatal moment. The 
defendant is portrayed as a 
scoundrel and a cheat by the 
very one who promised to “love 
and cherish.” Most damaging 
of all is that the children’s loyal- 
ties become necessarily divided. 
Their support and custody are 
integral parts of the litigation. 
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Efforts to reconcile the litigat- 
ing couples should continue, but 
can successful reconciliation be 
reasonably expected under the 
humiliating circumstances of a 
public suit? The filing of the 
suit has inflicted an irreparable 
injury to pride and self-respect, 
which even the most friendly 
court can rarely heal. 


Most mothers, I believe, would 
suffer much in order to avoid 
filing suits for the dissolution of 
the family unit. The mother 
goes through endless debate with 
herself after the filing of the 
suit. Probably one-third of our 
divorces might be prevented if, 
before coming into court, the 
wife and mother found a friend- 
ly official with whom to talk the 
situation over. Must the judici- 
ary wait until the family is 
actually wrecked and a “filing 
fee” paid before it extends a 
helping hand to innocent child 
victims? Is it not more humane, 
more efficient, and more expedi- 
ent for the court to make itself 
available to the depressed and 
blundering parents before their 
marriage is shattered and their 
children irreparably hurt? 

The three major disturbing 
factors in married life are sexual 
incompatibility, financial prob- 
lems and temperamental differ- 
ences. In a considerable num- 
ber of families a doctor or psy- 
chiatrist could well aid in sex 
adjustment. A trained and sym- 
pathetic counsellor could seek to 
ascertain the basic causes of the 
trouble between the spouses and 
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could recommend desirable 
changes and adjustments. 

Experts and social statisti- 
cians generally agree that strin- 
gent divorce laws do not sub- 
stantially cut down divorces. 
They merely produce certain 
anti-social results and legal hy- 
pocrisy encouraging subterfuge 
and collusion. The interlocutory 
decree system, with a waiting 
period between preliminary and 
final decree, was discarded in 
several jurisdictions because it 
encourages widespread immo- 
rality. As already pointed out, 
the greatly heralded reconcilia- 
tion under judicial “pressure” is, 
in too many instances, but a brief 
moratorium of marital hostility. 
It becomes obvious, therefore, 
that major results, if any are ob- 
tainable in preserving domestic 
stability, can come only from 
guarding against hasty filing of 
suits for divorce or separation. 

The court should address itself 
to the problem of conciliation, 
rather than reconciliation, if its 
efforts to protect the sanctity of 
the home are to be at all fruitful. 
The court should seek the co- 
operation of the spiritual guide 
of the parties; it should also sug- 
gest medical, psychiatric and 
psychological services when re- 
quired. 

In conducting such conciliatory 
sessions, the court might estab- 
lish a divorce clinic by inviting 
every person contemplating di- 
vorce action to sit in any divorce 
court and watch a preview of 
what is to come through public 
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court proceedings. There they 
would get a true picture of the 
effects of misconduct, of the sac- 
rifies and suffering that divorce 
action brings. They would real- 
ize that arrangements for the 
custody of children are never 
satisfactory; that there is im- 
measurable strain upon paternal 
affection ; that influence over the 
children will wane; that the chil- 
dren often become surly, non- 
conforming and incorrigible, as 
there is no substitute for normal 
home life. This clinic could make 
it much easier for the Chancel- 
lor to reason effectively with the 
potential divorcees. 

Exertion of the proper influ- 
ence, at the moment when the 
married couple is on the verge of 
giving up, could, in a consider- 
able number of cases, check the 
separation. The greatest influ- 
ence in that respect is the judge, 
clothed with a new measure of 
authority. The problem has al- 
ways been in bringing the judges 
into the case in time, before the 
strain of a public accusation has 
been added to the dissolving un- 
ion. Unless a solution is found 
to this problem, no help can come 
from the court. If the parties 
had to obtain leave of court to 
file, the judge would be put in a 
position where he could first re- 
quire a discussion with the par- 
ties. Judicial machinery of con- 
ciliation would thus be set in 
motion before the irreparable 
harm is done. This could be 
written into the law by the sim- 
ple process of a Supreme Court 
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rule, or an act of the Legislature, 
not restricting but merely defer- 
ring the filing of the action for 
60 days, except in cases of emer- 
gency, to afford the State, ad- 
mittedly an interested party, an 
opportunity to safeguard its 
rights. The validity of such rule 
or legislation, I believe, is firmly 
established throughout the coun- 
try. There are three parties to 
every divorce suit, one of which 
is the State. The Court repre- 
senting the State, may of its own 
motion, investigate facts not 
even contested by the parties; it 
certainly should be allowed a 
reasonable time to inquire into 
the respective rights and inter- 
ests of all concerned, and par- 
ticularly of the children who 
may become dependents. 


The plan which I propose is 
not offered as a complete solution 
to the divorce problem. I do 
most emphatically believe, how- 
ever, that the established agen- 
cies of government can lend their 
efforts and abilities within con- 
stitutional bounds, to a con- 
structive endeavor to prevent 
the disintegration of families, 
through the medium of a concil- 
iation process, before the actual 
complaint is filed. 


That, and only that, is the pur- 
pose of the proposed plan. That 
it will operate effectively is my 
firm personal conviction, based 
upon an actual experiment which 
I conducted with the consent and 
approval of the members of my 
Court. 

The proposed plan, in sub- 
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“You'd better rush my breach of promise suit—the man 
who jilted me is already 93 years old!” 


stance, prescribes a _ required 
“cooling off’ period in advance 
of the filing of the complaint. It 
provides for the filing of a con- 
fidential “statement of inten- 
tion” to institute a suit without 
any allegations of grounds relied 
on and for a subsequent waiting 
period of 60 days as condition 
precedent to the filing of a com- 





plaint. Exceptions will be per- 
mitted in cases of emergency. 
During the waiting period the 
impartial services of the court 
will be freely available to the 
parties, on a purely voluntary 
and confidential basis, for the 
purpose of securing an amicable 
adjustment of the difficulties and 
a permanent conciliation, 


Judge and Jury 


_ “The better practice is to decline charging refined specula- 
tions, and give only coarse, sharp-cut law. What shall come 


to the jury as evidence is for the court. 


What it is worth 


when it arrives is for the jury. They can discern its true 
value with spare assistance from the bench. The judge may 
well assume that they have a fair aptitude for their share of 


the common business.” 
Bleckley, J. 


Moughon v. State, 57 Ga. 102, per 
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FTER a two-hour interview 
fA with his client, a defending 
lawyer knows: 

The defendant’s age, national- 
ity and religion, his physical ap- 
pearance and mental character- 
istics. 

Whether he has previously 
been charged with or convicted 
of a crime. 

Early church influence as well 
as attendance in recent years. 

The extent of his education 
and record while in school. 

His participation in sports, 
hobbies and social affairs during 
adolescence. 

His employment history in- 
cluding nature of duties and rea- 
sons for leaving each job. 

Employment status at the date 
of his arrest together with the 
attitude of his employer toward 
him. 

Defendant’s financial condi- 
tion and ability to meet demands. 
(In a property crime, jurors will 
consider the occasion for its 
commission. ) 

The family history; home con- 
ditions; pursuits of father, 
brothers and sisters. 

Whether any member of his 
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That First Interview 


By CHARLES C. ARADO 
of the Chicago Bar 


+ 


Reprinted from Chicago Bar Record, 


March, 1949 


family has been involved in 
criminal charges. 
Defendant’s marital status; 


health of wife and children; 
their regard for him. 

Medical and psychiatric his- 
tory of defendant and members 
of his family. 

The existence of chronic alco- 
holism in the defendant or mem- 
bers of his family. 

Factual relation of the defend- 
ant to the charge in the indict- 
ment. 

Nature of his arrest; what he 
was doing at that time. 

Confession or admissions 
against interest made to police 
and prosecuting authorities. 

Chief witnesses for the prose- 
cution. 

Names and addresses of the 
main defense witnesses. 

Based upon the information 
learned in this interview, the de- 
fense lawyer gains first impres- 
sions of: 

The plea that will be proffered 
by the defendant. 

Factual circumstances consist- 
ent with the State’s contentions. 

Controversies of law which 
will arise during the presenta- 
tion of evidence. 
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Approach to be used in chal- 
lenging the admissibility of 
seized evidence, a dying declara- 
tion, or a confession. 

Extent of factual investiga- 
tion which will have to be under- 
taken. 

Defense that will be inter- 
posed. 

Likelihood of waiver of felony 
charge by the prosecutor. 

Legal and equitable aspects 
for probation in the event of no 
legal defense. 

Type of judge most likely to 
entertain the specific contention 
made in behalf of the defendant. 

Type of jurors to be selected 
upon a not-guilty plea. 

Motions to be made before, 
during, and after trial. 

Emotional factors which will 
aid the prosecution as well as de- 
fense in a hearing before the 
judge or a jury. 

Ability of the State to estab- 
lish a case which will withstand 
a motion for a directed verdict. 

Defendant’s personality and 
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demeanor upon the _ witness 
stand. 

His ability to cope with cross- 
examination. 

Sources of strength in facts 
for effective cross-examination 
and direct examination. 

Vital issues, the determination 
of which will lead the jury for or 
against the defendant. 

The part that instructions will 
play in leading the jury to favor 
the defendant’s cause. 

Legal strength of the defense 
in the event the case must be 
submitted to a higher court upon 
review. 

From the date of that first in- 
terview, these impressions be- 
come the stimuli for preparing 
the defense. When the case is 
called for trial, the defense law- 
yer knows whether the facts to 
be developed by the prosecutor 
will fit the client’s personality 
or loom violently out of char- 
acter. No one participating in 
the trial knows the defendant as 
well as his lawyer. This psycho- 
logical insight is the defense’s 
“wild card” throughout the trial. 


Rule in Shelley’s Case 


The rule in Shelley’s Case is the “Don Quixote” of the 
law, which, like the last knight errant of chivalry, has long 
survived every cause that gave it birth, and now wanders 
aimlessly through the reports, still vigorous, but equally 
useless and dangerous.” Stamper v. Stamper, 121 N. Car. 
251, 28 S. E. Rep. 20, per Douglas, J. 


Sermon in Court 


“More instructive lessons are taught in courts of justice 
than the church is able to inculcate. Morals come in the 
cold abstract from the pulpit; but men smart under them 
practically when juries are the preachers.” Kendrick v. 
McCrary, 11 Ga. 603, per Lumpkin, J. 








Automobile Insurance — il- 
legal use of car. An interesting 
insurance question was decided 
by the Colorado Court in Acme 
Finance Co. v. National Insur- 
ance Co., — Colo —, 195 P2d 728, 
4 ALR2d 131, opinion by Chief 
Justice Burke. It was there 
held that the owner of a mort- 
gaged automobile, insured 
against damage by impact “while 
being used for business or pleas- 
ure,” joined with others in per- 
petrating a crime and permitted 
one of his confederates to use the 
car as a “getaway.” In doing 
so, he wrecked it beyond repair. 
In an action by the mortgagee 
against the insurer, it was held 
that the owner, in permitting his 
confederate to use the car, was 
not using it “for business or 
pleasure,” and consequently that 
the loss was not covered by the 
insurance; and that if the policy 
could be otherwise construed 
it would be unenforceable as 
against public policy. 

The annotation in 4 ALR2d 
134 discusses the question “In- 
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surance as covering automobile 
while being used for illegal pur- 
pose.” 


Automobiles — pedestrian’s 
duty as to traffic regulations. 
Justice Spratley in Crouse v. 
Pugh, 188 Va 156, 49 SE2d 421, 
4 ALR2d 1242, wrote the opinion 
holding that whether failure of 
a pedestrian, struck from behind 
by a car while walking at night 
along a highway, to comply with 
a statute requiring pedestrians 
to keep as nearly as reasonably 
possible to the extreme left edge, 
was the remote or proximate 
cause of injury, held a question 
for the jury. 

An extensive annotation in 4 
ALR2d 1253 discusses “Failure 
to comply with statute regulat- 
ing travel by pedestrian along 
highway as affecting right to re- 
covery.” 


Automobiles — wreck of car 
by act of passenger. It was held 
in Robinson v. Butler, 226 Minn 
491, 33 NW2d 821, 4 ALR2d 143, 
opinion by Justice Knutson, that 
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the act of an automobile driver’s 
companion in grabbing the 
steering wheel and swinging the 
car to the left across the road 
against a guy wire, and not the 
attempt of an overtaking car to 
pass when the approach of a 
truck from the other direction 
left no room, is the proximate 
cause of the resulting injury. 
The above point is discussed in 
the annotation in 4 ALR2d 147. 


Bail — imprisonment for dif- 
ferent offense. In Ward v. State 
Ex Rel. Carman, — Okla —, 196 
P2d 856, 4 ALR2d 436, opinion 
by Justice Corn, it was held that 
the fact that the principal is ar- 
rested by and in custody of Fed- 
eral authorities for a crime com- 
mitted after his release on ap- 
pearance bond to the state does 
not excuse his sureties from lia- 
bility on the bond. 

The annotation in 4 ALR2d 
440 discusses “Discharge, sus- 
pension, or remission of bail by 
reason of imprisonment of prin- 
cipal for a different offense.” 


Bankruptcy — interest on 
preference. In Waite v. Second 
National Bank, 168 F2d 984, 4 
ALR2d 322, opinion by Circuit 
Judge Sparks, it was held that 
interest on the amount of a pref- 
erential payment recovered by a 
trustee in bankruptcy should be 
allowed from the date of demand 
for restitution, or, if there was 
no demand, from the date of 
commencing action, and not from 
the date of the payment. 
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The general rules and excep- 
tions applicable under this situa- 
tion are discussed in the annota- 
tion in 4 ALR2d 327, 


Bills and Notes — guaranty of 
punctual payment at maturity. 
A guaranty of “the punctual 
payment at maturity” of a note 
does not cover the costs and ex- 
penses of collection for which the 
note’ stipulates, particularly 
where the words “together with 
all legal and other expenses of 
collection” were stricken from 
the guaranty by the guarantor 
before signing it. Krinsky v. 
Leventhal, 323 Mass 160, 80 NE 
2d 477, 4 ALR2d 136, opinion 
by Justice Lummus. 

The annotation in 4 ALR2d 
138 discusses “Guaranty of pay- 
ment at maturity as covering ex- 
pense of collection.” 


Children — award of child 
with domicil in another state. 
The Texas Supreme Court, opin- 
ion by Judge Garwood, held in 
Wicks v. Cox, — Tex —, 208 SW 
2d 876, 4 ALR2d 1, that the 
Texas court held to have juris- 
diction of habeas corpus proceed- 
ing against mother domiciled in 
Texas to determine custody of 
child present in Texas through 
mother’s ruse, although child is 
domiciled in Virginia. 

An extensive annotation in 4 
ALR2d 7 reviews all the author- 
ities on the question “Jurisdic- 
tion to award custody of child 
having legal domicil in another 
state.” 
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Divorce — admission of in- 
fidelity. Justice Wilkins of the 
Massachusetts Supreme Court 
wrote the opinion in Sayles v. 
Sayles, 323 Mass 66, 80 NE2d 
21, 4 ALR2d 564. It was there 
held that evidence of a wife’s 
statement to a third person that 
another than her husband was 
the father of her child is admis- 
sible in a divorce action on the 
issue of her adultery. 


An interesting annotation on 
the question “Admissibility in di- 
vorce action for adultery of 
wife’s statement that husband 
was not father of her child” ap- 
pears in 4 ALR2d 567. 


Divorce — res judicata of de- 
nial of divorce in another state. 
The Florida Court in Gordon v. 
Gordon, — Fla —, 36 So2d 774, 
4 ALR2d 102, opinion by Jus- 
tice Hobson, held that a dis- 
missal on the merits of a divorce 
action brought by a wife in a 
sister state upon charges of in- 
dignities to her person, is, under 
the full faith and credit clause, 
res judicata of the issues raised 
in the wife’s suit for divorce on 
the ground of extreme cruelty, 
where the character of the evi- 
dence produced is essentially the 
same as that relied on in the suit 
in the sister state. 


The circumstances” under 
which such judgments are a bar 
to proceedings in other states 
are set out in the annotation in 
4 ALR2d 107. 


Divorce — restitution of prop- 
erty. In Levine v. Levine, — 
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Ga —, 49 SE2d 814, 4 ALR2d 
1205, opinion by Chief Justice 
Duckworth, a husband against 
whom his wife had instituted 
proceedings for a divorce with 
alimony, on the ground of cruel- 
ty, obtained, before the case had 
been brought to trial, an order 
requiring the wife, as a condition 
of further prosecuting the suit, 
to reconvey to him property 
which he alleged he had con- 
veyed to her in consideration of 
their reconciliation after a previ- 
ous act of cruelty. 

It was held that the order was 
appealable although there had 
been no trial of the case; that the 
husband, having violated the 
condition of the reconciliation, 
was not entitled to restitution; 
and that in any event the trial 
judge was without authority to 
make the order. 

The title of the annotation in 
4 ALR2d 1210 is “Restitution of 
property conveyed in considera- 
tion of previous reconciliation, as 
condition of entertaining divorce 
action.” 


Elections — several structures 
in one bond issue. In Kellams 
v. Compton, — Mo —, 206 SW 
2d 498, 4 ALR2d 612, opinion by 
Commissioner Barrett, it was 
held that submission to voters of 
the question whether a school 
district should issue bonds in an 
amount specified, for the pur- 
pose of constructing athletic 
field bleachers, a high school 
building, and an _ elementary 
school building, is not objection- 
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able as combining unrelated 
projects. 

The title of the annotation in 
4 ALR2d 617 is “Validity of sub- 
mission of proposition to voters 
at bond election as affected by 
inclusion of several structures or 
units.” 


Evidence — res ipsa loquitur 
as to containers. An interest- 
ing application of the doctrine of 
res ipsa loquitur appears in the 
case of Soter v. Griesedieck 
Western Brewery Co., — Okla 
—, 193 P2d 575, 4 ALR2d 458. 
Justice Bayless wrote the opin- 
ion holding that doctrine of res 
ipsa loquitur is not applicable to 
bursting of bottle of beer, in ac- 
tion against bottler, in absence 
of showing that bottle was not 


“How long will that ticket allow me to park here?” 
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handled improperly or subjected 
to unusual atmospheric or tem- 
perature changes after it left 
possession of bottler. 


The cases discussing the ques- 
tion “Res ipsa loquitur as applied 
to bursting of bottled beverages, 
food containers, etc.” are treated 
in the annotation in 4 ALR2d 
466. 


Evidence — transactions be- 
tween spouses. The Missouri 
Court in Brooks v. Brooks, — 
Mo —, 208 SW2d 279, 4 ALR2d 
826, opinion by Commissioner 
Bohling, held that evidence as to 
conversations between husband 
and wife to the effect that they 
were each to contribute services 
and to share jointly in a con- 
templated business venture does 






=F IPs a 


Oo 


a F3 al TC T= = WP i 


It Meets the Need Made 
Pressing by the Changes in 
the Bankruptcy Act 


dl 


Written by the late Haroitp RemincTon, long an 
authority on the law of bankruptcy, and experi- 
enced members of the editorial staff of the publisher 


Complete in all details 

Logically arranged 

Exhaustive in discussion of principles 
Abreast of changes in the Bankruptcy Act 
Reliable 


Twelve volumes and index with 
latest Pocket Supplement $130.00 


The Lawyers Co-operative Publishing Company 
Rochester 3, New York 


R 
E 
MI 
{ 
N 
G 
T 
O 
N 
ON 
B 
A 
N 
K 
R 
U 
Pp 
T 
C 
Y 





38 CASE AND 


not relate to a confidential com- 
munication. 

See the annotation in 4 ALR 
2d 835 on the question “Conver- 
sations between husband and 
wife relating to property or busi- 
ness as within rule excluding 
private communications between 
them.” 


Executors and Administrators 
— amount allowable as funeral 
expenses. In National Metro- 
politan Bank v. Joseph Gawler’s 
Sons, Inc., — App DC —, 168 
F2d 571, 4 ALR2d 990, opinion 
by Associate Justice Proctor, a 
will empowered the executors to 
pay testator’s funeral and burial 
expenses “in such amount as 
they may deem proper.” Without 
consulting the executors, cousins 
of the testator arranged for a 
funeral at a cost of $3,863. The 
executors refused to pay the un- 
dertaker’s bill on the ground that 
it was unreasonable and without 
authority. Later they deter- 
mined upon $1,000 as proper ex- 
penditure and paid that sum to 
the undertaker, who brought ac- 
tion for the balance. 


It was held that the discretion 
conferred upon the executors 
was not (the estate being sol- 
vent) limited by the amount to 
which priority is accorded by 
statute to funeral expenses; and 
that, in the absence of a showing 
of abuse of such discretion, their 
determination was conclusive. 

The annotation in 4 ALR2d 
995 discusses “Amount of fu- 
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neral expenses allowable against 
decedent’s estate.” 


Executors and Administrators 
— expense of improper appoint- 
ment. A practical question was 
presented in Re Yonk, — Utah 
—, 195 P2d 255, 4 ALR2d 150, 
opinion by Latimer, J., where 
it was held that one accepting 
erroneous appointment as ad- 
ministrator with notice of prob- 
able appeal by one having pref- 
erential right of appointment 
will be treated as a special ad- 
ministrator, and upon his re- 
moval he and his attorney are 
entitled to apportionment of 
fees, not on basis of proportion- 
ate part of duties completed by 
them, but on basis of reasonable 
compensation for preserving 
and protecting estate. 


An annotation in 4 ALR2d 
160 shows the nature of allow- 
able expenses under improper 
appointment. 


Grand Jury — presence of 
outsider in jury room. An in- 
dictment for statutory rape will 
be set aside where, because of 
the timidity of the prosecuting 
witness, her sister was permit- 
ted to accompany her into the 
grand jury room and both were 
sworn and testified. People v. 
Minet, 296 NY 315, 73 NE2d 
529, 4 ALR2d 386, opinion by 
Justice Conway. 

The subject of an extensive 
annotation in 4 ALR2d 392 is 
“Presence in grand jury room 
of person other than grand juror 
as affecting indictment.” 
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Income Tax — alimony pay- 
ments. Circuit Judge Clark in 
Daine v. Commissioner, 168 F2d 
449, 4 ALR2d 248, prepared the 
opinion holding that a_ valid 
obligation is imposed by a hus- 
band’s agreement to provide 
separate maintenance for his 
wife does not, in the absence of 
a court decree requiring such 
payments, or a written instru- 
ment incidental to a decree of 
divorce or separation, render 
them deductible by the husband 
under sections 22 (k) and 23 
(b) of the Internal Revenue 
Code in determining a taxable 
income. 

The involved question of in- 
come tax on alimony payments is 
discussed fully in the annotation 
in 4 ALR2d 252. 


Instructions — belief in tes- 
timony. In an action for injury 
to a child run over by a backing 
locomotive, in which the en- 
gineer, who was defendant’s 
principal witness and the only 
witness who saw the accident, 
testified that he was keeping a 
proper lookout and that as soon 
as he recognized that an object, 
which he first saw on the track 
a few seconds before the acci- 
dent, was a baby, he applied the 
independent brake, sanded the 
rails, and reversed the engine, 
but the evidence as to the pres- 
ence of sand on the track after 
the accident was conflicting, and 
the engineer’s testimony that he 
did not wave at two boys in a 
near-by field was contradicted 
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by two of them, it is prejudicial 
error for the court to tell the 
jury that if they think that a 
witness testifies falsely on some- 
thing they need not believe him 
on anything, so that if they be- 
lieve the engineer said that he 
sanded the rails, knowing that 
he did not do so, they would not 
have to believe anything he said. 
Virginian Railway Co. v. Armen- 
trout, 166 F2d 400, 4 ALR2d 
1064, opinion by Circuit Judge 
Parker. 

The annotation in 4 ALR2d 
1077 discusses “Modern view as 
to propriety and correctness of 
instructions referable to maxim 
oe in uno, falsus in omni- 

us.” 


Insurance — questions show- 
ing defendant covered by lia- 
bility insurance. The Illinois 
Court in Wheeler v. Rudek, 397 
Ill 438, 74 NE2d 601, 4 ALR2d 
748, opinion by Justice Murphy, 
held that an affidavit stating that 
numerous persons were em- 
ployed by a liability insurer at 
its local office and as investiga- 
tors, agents, etc., and that affiant 
had “reasonable grounds for 
believing” that persons interest- 
ed in the insurer might be 
among the jury panel called, 
without stating what those 
grounds were, is not sufficient 
to warrant voir dire examination 
of prospective jurors respecting 
their connections with liability 
insurance companies. The title 
of the annotation in 4 ALR2d 
761 is “Admissibility of evi- 
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dence, and propriety and effect 
of questions, statements, com- 
ments, etc., tending to show that 
defendant in personal injury or 
death action carries liability in- 
surance.” 


Insurance — water damage 
insurance. Circuit Judge Collet, 
in World Fire and Marine Insur- 
ance Co. v. Carolina Mills Dis- 
tributing Co., 169 F2d 826, 4 
ALR2d 523, wrote the opinion 
holding that the breaking of a 
basement “house trap” from 
back pressure of an overloaded 
city sewer is an independent 
cause of the resulting water 


“Madame doesn’t care for the common law.” 





COMMENT 


damage within the purview of 
an exception of a water damage 
policy excluding liability for 
losses “directly or indirectly” by 
floods, inundation, and backing 
up of sewers or drains. 

All cases treating the question 
“Damage within coverage of 
water damage insurance” are 
covered in the annotation in 4 
ALR2d 532. 


Jury — peremptory challenge 
to a race. In Hall v. United 


States, — App DC —, 168 F2d 
161, 4 ALR2d 1193, opinion by 
Associate Justice Wilbur K. 
Miller, in selecting members of 
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a jury to try three Negroes 
charged with the homicide of a 
white man whom they were at- 
tempting to hold up, the prosecu- 
tion peremptorily challenged 
such Negroes as were in the jury 
panel. Two judges of the Court 
of Appeals held that the exercise 
of peremptory challenges to ex- 
clude Negroes from the jury did 
not violate any constitutional 
right of defendants. The third 
judge thought that exclusion by 
peremptory challenge was as 
much a denial of due process as 
systematic exclusion of Negroes 
from the venire would have been. 
The main point in this case is 
annotated in 4 ALR2d 1200. 


Marriage — cohabitation after 
learning of impediment. In Otte 
v. Pierce, 118 Colo 123, 194 P2d 
331, 4 ALR2d 536, opinion by 
Justice Hays, it was held that 
one who, after learning that the 
woman whom he had married on 
her representation that a previ- 
ous marriage had been dissolved 
by divorce, continued to live 
with her for six months and in- 
stituted a suit in equity for an- 
nulment just before her inter- 
locutory decree of divorce from 
her legal husband became final, 
is precluded from maintaining 
the suit, both on the ground of 
“unclean hands” and on the 
ground of an adequate remedy at 
law by action for a divorce. The 
annotation in 4 ALR2d 542 dis- 
cusses “Cohabitation of persons 
ceremonially married after 
learning of facts negativing dis- 
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solution of previous marriage of 
one, as affecting right to annul- 
ment.” 


Marriage — use of contracep- 
tive. The English case of Bax- 
ter v. Baxter (1948) AC 274, 4 
ALR2d 216, an opinion by the 
English House of Lords, holds 
that a wife’s continued and 
persistent refusal to have sexual 
intercourse with her husband un- 
less he wore a _ contraceptive 
sheath does not entitle the hus- 
band to a decree of nullity on the 
ground of “wilful refusal to con- 
summate the marriage,” author- 
ized by statute. 

The annotation in 4 ALR2d 
227 discusses “Avoidance of pro- 
creation of children as ground 
for divorce or annulment of mar- 
riage.” 


Master and Servant — demo- 
tion or change of duties. In 
Mair v. Southern Minnesota 
Broadcasting Co., — Minn —, 
32 NW2d 177, 4 ALR2d 273, 
opinion by Justice Magney, it 
was held that discharge of one 
employed for a fixed term as 
general manager of a radio 
broadcasting station under a 
contract stating that the duties 
to be performed by the general 
manager are those which usually 
appertain to such employment is, 
as a matter of law, not justified 
by his noncompliance with an or- 
der of the board of directors to 
appoint a certain person as as- 
sistant manager through whom 
all orders should be issued and 
by whom expenditures must be 
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approved, and to post a notice of 
such person’s appointment and 
authority. 

The title of the annotation in 
4 ALR2d 276 is “Reduction in 
rank or authority or change of 
duties as breach of employment 
contract.” 


Municipal corporations — dif- 
ferential in rates between in- 
habitants and noninhabitants. 
A sewer system serving a city 
and outlying districts, construct- 
ed by the city at its expense, 
was turned over to a newly 
created sewer district which, 
in the exercise of its statutory 
authority, prescribed a_ rate 
schedule for the use of the 
sewers by which a greater serv- 
ice charge was imposed on users 
outside, than on users in, the 
city. The fact that the cost of 
the system, represented by out- 
standing sewer bonds, was being 
paid from city taxes was held to 
constitute a differential having 
a reasonable relationship to the 
ground of classification. The 
reasonableness of the amount of 
the higher rate to be paid by the 
users outside the city was not 
presented by the appeal. Louis- 
ville & J. C. M.S. D. v. J. E. 
Seagram & Sons, 307 Ky 413, 
211 SW2d 122, 4 ALR2d 588, 
opinon by Commissioner-Stanley. 

The annotation in 4 ALR2d 
595 discusses “Discrimination 
between property within and 
that outside municipality or 
other governmental district as to 
public service or utility rates.” 
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Oil and Gas — waste of oil 
and gas. The Texas Supreme 


Court in Elliff v. Texon Drilling 
Co., — Tex —, 210 SW2d 558, 
4 ALR2d 191, opinion by Justice 
Folley, held that in a state where 
landowners are regarded as hav- 
ing absolute title in severalty to 
oil and gas in place beneath their 
land, subject to the right of ad- 
joining owners to drain them 
away through wells on their own 
land, one who negligently per- 
mits a gas well to get out of con- 
trol is liable to an owner of lands 
overlying the common reservoir 
for the resultant waste of gas 
and distillate, even though such 
waste occurs after the gas and 
distillate have been drained 
from beneath plaintiff’s land. 
The title of the annotation in 4 
ALR2d 198 is “Rights and rem- 
edies of owner or lessee of oil 
or gas land or mineral or royalty 
interest therein, in respect of 
waste of oil or gas through op- 
erations on other lands.” 


Receivers — in tort actions. 
Persons who have tort claims 
against alleged insolvents own- 
ing a mortgaged building partly 
destroyed by fire and who have 
garnished moneys payable to 
them on fire insurance policies, 
are not entitled to have a re- 
ceiver appointed to enforce their 
right to compel the mortgage 
holder to elect or satisfy its 
claim out of either the real estate 
or insurance money, thus leaving 
the other available to the peti- 
tioners, or on the ground that the 
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damaged building is deteriorat- 
ing through not being repaired, 
where a defendant transferee 
proposes to preserve it and offers 
to give a bond for all the funds 
involved and to insure the pres- 
ervation and protection of the 
building. Irwin v. Willis, 202 
Ga 463, 43 SE2d 691, 4 ALR2d 
1265, opinion by Presiding Jus- 
tice Duckworth. 

The annotation in 4 ALR2d 
1278 discusses the question of 
receivership in tort actions. 


Restrictive Covenants — 
change in neighborhood. In 
Norris v. Williams, — Md —, 54 
A2d 331, 4 ALR2d 1106, opinion 
by Justice Delaplaine, the grant- 


“The boss caught her listening in on 
telephone conversations.” 
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or of part of a tract of land 
covenanted that a portion re- 
tained should, for a period of 
fifty years, be used for residen- 
tial purposes only. After thirty 
years the growth of the town 
and the occupancy of land across 
the street for business purposes 
had defeated the purpose of the 
parties to make the locality a 
suitable one for residences. The 
property having been sold on 
condition that it should prove 
available for commercial uses, 
the question whether the restric- 
tion had ceased to be enforceable 
was raised by a suit for specific 
performance. 

It was held that the court 
could in the specific performance 
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suit remove the encumbrance as 
a cloud on title; that the fact 
that the restriction was for a 
fixed term did not preclude its 
earlier removal; and that the 
circumstances warranted such 
removal. 

A seventy page annotation in 
4 ALR2d 1111 dicusses “Change 
of neighborhood in restricted dis- 
trict as affecting restrictive cove- 
nant; decisions since 1927.” 


Sale — delivery of property 
in possession of third person. 
A provision of the Uniform 
Sales Act was construed in B. A. 
Griffin Co. v. Northwestern Fish 
& Seafood Co., 226 Minn 497, 
33 NW2d 838, 4 ALR2d 208, 
opinion by Justice Magney. It 
was held that acts of a storage 
company with which the subject 
of a sale was stored, in transfer- 
ring on its books the storage ac- 
count, at the seller’s instance, 
into the name of the buyer, and 
thereafter billing the buyer for 
storage, held a sufficient delivery 
to satisfy a statutory require- 
ment that the obligation of the 
seller of goods in a third person’s 
possession is not fulfilled unless 
and until such third person ac- 
knowledges to the buyer that he 
— the goods in the buyer’s be- 
half. 

The annotation in 4 ALR2d 
213 discusses “What amounts to 
acknowledgment by third person 
that he holds goods on buyer’s 
behalf within statutory provi- 
sion respecting delivery when 
goods are in possession of third 
person.” 
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Sale — secreted valuables. An 
administrator sold personal ef- 
fects of a decedent at auction. 
For the purpose of the sale the 
auctioneer arranged the less val- 
uable articles in parcels open to 
buyers’ inspection, one of which 
was a box of clothing. The auc- 
tioneer announced that on the 
sale there would be no comebacks 
and that nothing was guaranteed 
except title. 

The purchaser of the box of 
clothing discovered in a pocket 
two rings, one of which was 
worth $2,500. It was held that 
as the supposed subject of sale 
was clothing, title to the rings 
did not pass to the purchaser, 
notwithstanding the auctioneer’s 
assurance that purchasers would 
get good title to their purchases. 
American National Bank v. 
West, — Tenn App —, 212 SW 
2d 683, 4 ALR2d 314, opinion 
by Justice Felts. 

The title of the annotation in 
4 ALR2d 318 is “Title to un- 
known valuables secreted in 
articles sold.” 


Taxation — goods shipped on 
consignment. According to the 
Indiana Court in Gross Income 
Tax Division v. Quick, — Ind 
—, 78 NE2d 871, 4 ALR2d 238, 
opinion by Justice O’Malley, the 
proceeds of recurring shipments 
of cattle and hogs to commission 
merchants in another state for 
sale are not subject to a state 
gross income tax from which the 
proceeds of sale in interstate 
commerce are exempt. 
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The annotation in 4 ALR2d 
244 discusses “State tax on or in 
respect of goods shipped in in- 
terstate commerce to consignee 
for sale on consignor’s account 
without previous sale or order 
for purchase.” 


Unemployment Compensation 
Act — successive employers. 
Justice Ells wrote the opinion in 
Harris v. Egan, 135 Conn 102, 
60 A2d 922, 4 ALR2d 717. It 
was held that a statutory provi- 
sion subjecting to assessment 
for unemployment compensation 
an employer not previously sub- 
ject who acquires “substantially 
all of the assets, organization, 
trade or business of” another em- 
ployer who is subject, applies 
to one who has acquired the land, 
buildings, equipment, stock in 
trade and good will of another, 
although such other retains his 
accounts receivable and the pur- 
chaser employed only one of the 
seller’s employees for a week to 
give instructions in the opera- 
tion of the machinery. 


The annotation in 4 ALR2d 
721 discusses “Constitutionality, 
construction, and application of 
provision of Unemployment 
Compensation Act subjecting to 
its provisions an employer pur- 
chasing or succeeding to the 
business of another employer.” 


Wills — partial exercise of 
power of appointment. Justice 
Spalding in Welch v. Morse, — 
Mass —, 81 NE2d 361, 4 ALR 
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2d 913, wrote an opinion holding 
that under a testamentary trust 
giving the life beneficiary pow- 
er on his death to appoint the 
income to his wife and the prin- 
cipal to his issue and providing 
for payment of the whole trust 
fund to designated institutions 
if the beneficiary left no such ap- 
pointees the donee may validly 
appoint the income to his wife, 
leaving the principal wholly un- 
appointed. 


The annotation in 4 ALR2d 
919 discusses “Partial exercise 
of power of appointment.” 


Wills — what constitutes oil 
and gas royalties. The Missis- 
sippi Court in Palmer v. Crews, 
— Miss —, 35 So2d 430, 4 ALR 
2d 483, opinion by Justice Mc- 
Gehee, held that a bequest by a 
testator who owned royalties 
payable under oil and gas leases 
in Texas and Louisiana, and oil 
and gas leases on and mineral 
interests in undeveloped proper- 
ty in Mississippi, and who had 
bequeathed to his wife “all my 
royalties,” and to a brother “all 
of my oil interests in Caddo 
Parish, Trees City and else- 
where if any,” held not to ex- 
tend to the Mississippi leases 
and mineral interests. 

The title of the annotation in 
4 ALR2d 492 discusses “What 
constitutes oil or gas ‘royalty,’ 
or ‘royalties,’ within language of 
conveyance, exception, reserva- 
tion, devise, or assignment.” 
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ss[Jow forcible are right 
words!” (Job VI, 25.) 
The words and phrases of Justice 
Holmes are not only full of wis- 
dom, they have wings. They 
fire the trains of ideas that pass 
through the mind. His writing 
is punctuated with precious 
gems of thought and fragrant 
flowers of speech. His liberal 
philosophy is timeless, and what 
he wrote will live as long as Eng- 
lish prose has the power to thrill. 
And with it all, his style is nei- 
ther labored nor obscure. “The 
delusive ease of great effort and 
great art” is how Justice Frank- 
furter characterized his writing. 
In 1931, Chief Judge Cardozo 
said: “Many a time, in turning 
the pages of an opinion devoted 
to a humdrum theme, some prob- 
lem perhaps of contract or of 
negligence, I have come across a 
winged sentence that seemed 
with its wings to chase obscurity 
away. Curiously, I have gone 
back to the beginning, to find 
the name of Holmes.” (44 Har- 
vard Law Rev. 690.) 
The following are a few of his 
more familiar expressions. 


EXCERPTS FROM OPINIONS 


“A word is not a crystal, 
transparent and unchanged, it is 
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the skin of a living thought and 
may vary greatly in color and 
content according to the circum- 
stances and the time in which it 
is used” (Towne v. Eisner, 245 
US 418, 62 L Ed 3872, 38 S Ct 
158). 

“The most stringent protec- 
tion of free speech would not pro- 
tect a man in falsely shouting 
fire in a theater and causing a 
panic.” (Schenck v. U. S., 249 
US 47, 63 L Ed 470, 39 S Ct 
247.) 

“But when men have realized 
that time has upset many fight- 
ing faiths, they may come to be- 
lieve even more than they be- 
lieve the very foundations of 
their own conduct that the ulti- 
mate good desired is better 
reached by free trade in ideas— 
that the best test of truth is the 
power of the thought to get it- 
self accepted in the competition 
of the market, and that truth is 
the only ground upon which 
their wishes safely can be car- 
ried out.” (Abrams v U. S., 250 
a 63 L Ed 1173, 40 S Ct 
17. 

“, . . but if there is any 
principle of the Constitution 
that more imperatively calls for 
attachment than any other it is 
the principle of free thought— 
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not free thought for those who 
agree with us but freedom for 
the thought that we hate.” 
(U. S. v. Schwimmer, 279 US 
644, 73 L Ed 889, 49 S Ct 448.) 

“Delusive exactness is a 
source of fallacy throughout the 
law.” (Truax v. Corrigan, 257 
US 312, 66 L Ed 254, 42 S Ct 
124, 27 ALR 375.) 


“The Constitution does not 
make it a condition of preventive 
legislation that it should work a 
perfect cure. It is enough if the 
questioned act has a manifest 
tendency to cure it or at least 
to make the evil less.” (Liggett 
Co. v. Baldridge, 278 US 105, 
73 L Ed 204, 49 S Ct 57.) 


“With regard to the police 
power, as elsewhere in the law, 
lines are pricked out by the 
gradual approach and contact of 
decisions on the opposing sides.” 
(Noble State Bank v. Haskell, 
a - 104, 55 L Ed 112, 31 S Ct 

“The power to tax is not the 
power to destroy while this court 
sits.” (Panhandle Oil Co. v. 
Mississippi, 277 US 218, 72 L 
Ed 857, 48 S Ct 451, 56 ALR 
583.) 

In a case under the Fourth 
Amendment involving wire-tap- 
ping, Justice Holmes said “We 
have to choose, and for my part, 
I think it a less evil that some 
criminals should escape than 
that the Government should play 
an ignoble part . If the 
existing code does not permit 
district attorneys to have a hand 
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in such dirty business it does not 
permit the judge to allow such 
iniquities to succeed” (Olmstead 
v. U. S., 277 US 438, 72 L Ed 
944, 48 S Ct 564, 66 ALR 376). 

In sustaining the constitu- 
tionality of a Virginia statute 
providing for sexual steriliza- 
tion of inmates of institutions 
supported by the State found to 
be with a hereditary form of in- 
sanity and imbecility, Justice 
Holmes said “Three generations 
of imbeciles are enough” (Buck 
v. Bell, 274 US 200, 71 L Ed 
1000, 47 S Ct 584). 


OTHER EXCERPTS 
“The other day my dream was 
pictured to my mind. It was 
evening. I was walking home- 
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ward on Pennsylvania Avenue 
near the Treasury, and as I 
looked beyond Sherman’s Stat- 
ue to the west the sky was 
aflame with scarlet and crimson 
from the setting sun. But, like 
the note of downfall in Wagner’s 
opera, below the sky line there 
came from little globes the pallid 
discord of the electric lights. 
And I thought to myself the 
Goétterdammerung will end, and 
from those globes clustered like 
evil eggs will come the new mas- 
ters of the sky. It is like the 
time in which we live. But then 
I remembered the faith that I 
partly have expressed, faith in 
a universe not measured by our 
fears, a universe that has 
thought and more than thought 
inside of it, and as I gazed, after 
the sunset and above the electric 
lights there shone the stars.” 
(At a dinner of Harvard Law 
School Association of New York 
on Feb. 15, 1913.) 

“The flag is but a bit of bunt- 
ing to one who insists on prose.” 
(On 100th anniversary of day 
on which John Marshall took his 
seat as Chief Justice.) 

“To have doubted one’s own 
first principles is the mark of a 
civilized man.” (Ideals and 
Doubts, Illinois Law Rev., vol. 
x, 1915.) 

“Certitude is not the test of 
certainty. We have been cock- 
sure of many things that were 
not so.” (Natural Law, Har- 
vard Law Rev., vol. XXXII, 
1918.) 
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“For I say to you in all sad- 
ness of conviction, that to think 
great thoughts you must be 
heroes as well as idealists. Only 
when you have worked alone— 
when you have felt around you a 
black gulf of solitude more isolat- 
ing than that which surrounds 
the dying man, and in hope and 
in despair have trusted to your 
own unshaken will—then only 
will you have achieved. Thus 
only can you gain the secret iso- 
lated joy of the thinker, who 
knows that a hundred years aft- 
er he is dead and forgotten, men 
who never heard of him will be 
moving to the measure of his 
thought—the subtle rapture of 
a postponed power, which the 
world knows not because it has 
no external trappings, but which 
to his prophetic vision is more 
than that which commands an 
army. And if this joy should 
not be yours, still it is only thus 
that you can know that you have 
done what it lay in you to do— 
can say that you have lived, and 
be ready for the end.” (The 
Profession of the Law, delivered 
to undergraduates of Harvard 
University on Feb. 17, 1886.) 


THE VISIT 

Is it any weakness to be 
wrought on by such writing? 
Not content with mere rever- 
ence, I experienced, to use his 
words, “a kind of hydraulic pres- 
sure’ (Northern Securities Co. 
v. United States, 198 US 197, 
401) to have some personal con- 
tact with the man. The only 
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thing I could think of was for 
him to autograph my copy of his 
“Collected Legal Papers.” All 
of this went through my mind. 
But when it came to doing some- 
thing about it, I hesitated. As 
the years rolled by I became 
more and more panicky. Final- 
ly, when Justice Holmes arrived 
at the age of 89 years (March 8, 
1930), I was stirred to action. 

In answer to my letter to the 
Justice, I received a handwrit- 
ten letter, dated March 24, 1930, 
as follows: 


“My dear Mr. Enselman, 


Mr. Justice Holmes requests 
me to tell you that he will be 
pleased to sign a copy of his ‘Col- 
lected Legal Papers’ whenever it 
is presented to him. He adds 
that you can spare yourself a 
journey to Washington by mail- 
ing the book to him. 

Yours sincerely, 
Alger Hiss 
Secretary to Mr. Justice Holmes” 


On April 4, 1930, my wife, 
our daughter and I arrived in 
Washington. Saturday morn- 
ing, April 5, 1930, I telephoned 
to the home of Justice Holmes, 
and was told by a lady who an- 
swered, that no appointment 
was necessary, and that I could 
come right over if that was 
agreeable to me. I arrived at 
his home, No. 1720 Eye Street, 
N.W., at about 11:30 A. M., and 
was welcomed by his housekeep- 
er. I gave her the book which 
was to be inscribed and also a 
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brief which I had written, dis- 
cussing certain hypocritical as- 
pects of the usury law as applied 
to modern business. As I wait- 
ed, I observed an abundance of 
fresh flowers and several sing- 
ing birds. The spirit of youth 
was in the air. 

In a little while Mr. Hiss, his 
secretary at that time, came 
down and asked me to come up- 
stairs, as the Justice wanted to 
see me. I had secretly hoped for 
such an invitation, but was flab- 
bergasted when it was tendered. 
When I reached the head of the 
stairs, I was introduced to the 
Justice, who was standing, a 
little bowed with the burden of 
eighty-nine years, and with his 
hand extended to greet me. I 
walked over briskly and shook 
hands with him. 


I had written my name on the 
fly-page, as is my habit, as a 
mark of identification. I did not 
dream when I did this that the 
time would come when I would 
ask the Justice to autograph this 
book. The Justice signed his 
name directly under mine. I 
told him that I blushed at the 
sequence. The Justice smiled 
and asked whether I wanted him 
to write anything else. I said 
that I would like him to add the 
date because I always would look 
back to the day as a very memo- 
rable one in my life. The Jus- 
tice said that it was kind of me 
to say that, and added the date— 
April 5, 1930. 

I then told the Justice that I 
was anxious to show my grati- 
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tude, but could think of nothing 
appropriate, except to give him 
one of my briefs in the New 
York Court of Appeals, which 
represented the best I could do 
in that case. I added that I did 
so with a sense of reluctance be- 
cause he might regard it in the 
nature of punishment. The Jus- 
tice quickly said “Oh, no, what 
is it about?” When I told him 
it involved the usury law, he 
asked me what the New York 
rule was. I told him that gener- 
ally the principal is forfeited for 
usury. He said, in substance, 
“That is very drastic. You 
know Jeremy Bentham said that 
usury laws do more harm than 


of law practice... 


“Now here’s a nice little office for your first few years 
since you ain’t gonna have 
any clients anyhow! 
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good; or as I put it, usury costs 
more than it is worth.” He said 
that he wrote on that subject 
long ago. With that he arose, 
went to his open book shelves, 
which covered the four walls 
from floor to ceiling, and picked 
out a book containing his opin- 
ion in Otis v. Parker, 187 US 
606, 608-609, written in 1903. In 
the margin of the opinion writ- 
ten in his handwriting was the 
epigram “Usury costs more than 
it is worth.” I was just about 
struck dumb with the Justice’s 
alertness and memory. When I 
recovered, I said “I suppose that 
you make marginal notations so 
as to have all the law on the 
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subject in one place.” Quick as 
a flash came the answer “Not all 
the law—all the law I know.” 

Many years afterward, when 
I told Justice Jackson’s son Wil- 
liam about this experience, he 
suggested that I might have re- 
plied with the question ‘“What’s 
the difference?” In the first 
place, even if this bright remark 
had occurred to me, I doubt 
whether I would have dared to 
say it. In the second place, I 
was somewhat intoxicated with 
Justice Holmes’ brilliance and 
modesty. 

Finally, I told the justice that 
I could not avoid thinking of 
Rupert Brooke’s satirical poem 
entitled “Heaven” when I read 
his essay on Montesquieu, in 
which he referred to the latter’s 
“Lettres Persanes” in which 
Usbek asked the “sublime der- 
vish” Gemchid whether he 
thought the Christians are to be 
damned forever for not having 
embraced the true religion of 
which they never had heard. 
The Justice said that he had read 
some of Brooke’s poems, but he 
did not recall having read “‘Heav- 
en”. I quoted a few lines which 
I remembered : 

ok a x 


“Fish say, they have their 
Stream and Pond; 

But is there anything Beyond? 

This life cannot be All, they 
swear, 

For how unpleasant, if it were! 

One may not doubt that, some- 
how, Good 





COMMENT 


Shall come of Water and of 
Mud; 
And sure, the reverent eye must 
see 
A purpose in Liquidity. 
ok 


But somewhere, beyond Space 
and Time 
Is wetter water, slimier slime! 
* * * 
Oh! never fly conceals a hook, 
Fish say, in the Eternal Brook.” 
ok * * 


The Justice seemed pleased, 
and I promised to mail the poem 
to him. 

The interview was closed with 
my heartfelt thanks for his kind- 
ness in giving me so much of his 
time. As I left, I had mixed 
feelings of pride and humility. 
I respected Justice Holmes, and 
loved my Country more than 
ever before. 

Shortly after that I sent 
Brooke’s “Heaven” to the Jus- 
tice, and I received a letter as 
follows: 

“My dear Mr. Enselman: 

Your letter containing the 
Rupert Brooke poem came this 
morning. The Justice was not 
familiar with it and was quite 
delighted by it. 

I have always thought it one 
of the very few of Brooke’s 
things that weren’t marred by 
some egotism or transcendental 
sentiment. 

Thank you so much for send- 
ing it on. 

Yours sincerely, 
Alger Hiss 
April 12, 1930” 
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RADIO SYMPOSIUM 


I heard Justice Holmes’ voice 
for the last time on March 8, 
1931, his ninetieth birthday. 
After listening to the tributes 
paid to him in the radio address- 
es of Chief Justice Hughes and 
other speakers, he said: 

“In this symposium my part is 
only to sit in silence. To express 
one’s feelings as the end draws 
near is too intimate a task. 

“But I may mention one 
thought that comes to me as a 
listener-in. The riders in a 
race do not stop short when they 
reach the goal. There is a little 
finishing canter before coming to 
a standstill. There is time to 
hear the kind voices of friends 
and to say to one’s self: ‘The 
work is done.’ 


“But just as one says that, the 
answer comes: ‘The race is 
over, but the work never is done 
while the power to work re- 
mains.’ 

“The canter that brings you 
to a standstill need not be only 
coming to rest. It cannot be 
while you still live. For to live 
is to function. That is all there 
is in living. 

“And so I end with a line from 
a Latin poet who uttered the 
message more than fifteen hun- 
dred years ago: 
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“*Death plucks my ears, and 
says Live—I am coming.’”’ 


SUMMER OF 1934 


In the summer of 1934, I sent 
to Justice Holmes an article I 
wrote, and I received the follow- 
ing acknowledgment: 

“Beverly Farms 
Massachusetts 
20 August, 1934 


My dear Mr. Enselman— 


Mr. Justice Holmes has asked 
me to acknowledge for him the 
receipt of your little pamphlet. 
He has not as yet had a chance 
to really look at it, but his brief 
glance has insured his returning 
to it. 

Very truly yours, 
Mark DeWolfe Howe 
(Secretary to 
Mr. Justice Holmes)” 


On March 8, 1935, as a mark 
of undying gratitude for all that 
he has meant to me and out of 
deep respect for his memory, I 
attended the simple but dignified 
funeral service at All Souls 
Unitarian Church in Washing- 
ton. As my eyes followed the 
procession, I thought of the 
words of Horatio upon the death 
of Hamlet: 

“Good night sweet Prince; 


And flights of angels sing thee 
to thy rest!” 


Political Rebuilding 


I have of late seen too much of political rebuilding, not 
to have observed, that to demolish is not the shortest way 


to repair.—John P. Curran 








RECENT statute of Ontario 
seems to solve a _ puzzle 
which has troubled legislators in 
the United States ever since the 
number of auto accidents began 
increasing. The puzzle is in two 
parts: First, how to compen- 
sate innocent hit-and-run vic- 
tims, and second, how to provide 
for auto victims who have a 
judgment against the driver, 
but can’t satisfy it because the 
driver is too poor to pay. 

To meet this problem, Ontario 
passed amendments to its High- 
way Traffic Act in 1947 and 1948 
(Highway Traffic Act R. S. O., 
1937, c. 288; as amended by 
adding s. 93 in S'atutes of On- 
tario, 1947, p. 170 and 1948, p. 
144) setting up an Unsatisfied 
Judgment Fund, created by pay- 
ments up to one dollar by drivers 
getting or renewing their li- 
cense. Under the statute, if an 
auto accident victim can prove 
that he can’t find the hit-and-run 
driver and that the driver would 
have been liable if found; or that 
he is unable to satisfy his judg- 
ment, he can sue the Registrar 
of Motor Vehicles and recover 
from the Fund. 
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Hit and Run Insurance 


By SYDNEY ROTHSTEIN 











Oddly enough this statute has 
had almost no comment in the 
United States although it ap- 
pears to be one which might well 
be copied. There have been sug- 
gested three other methods of 
assuring compensation to inno- 
cent victims of motor vehicle 
accidents. None of these seems 
to solve both aspects of the prob- 
lems as well as the Ontario stat- 
ute does. 

The Auto Compensation Plan 
is modeled after Workman’s 
Compensation, and was  pro- 
posed in a Report by the Com- 
mittee to Study Compensation 
for Auto Accidents to the Colum- 
bia University Committee for 
Research in the Social Sciences 
(1932). It provides principally 
that each auto driver take out a 
compensation insurance from 
private insurers and that the 
owner of a motor vehicle be lia- 
ble for persona] injuries caused 
by the operation of the vehicle, 
regardless of fault. 

Because of the compulsory in- 
surance factor, this plan would 
clear up the problem of uncol- 
lectible judgments. Furthermore 
claims would be more promptly 
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paid since inquiry would not be 
made into fault. In addition, 
the plan would be handled by an 
administrative board, affording 
relief to congested courts. 

On the other hand, there are 
several demerits in the compen- 
sation plan. 

First, there is no sound reason 
for abolishing the “negligence” 
test in motor car accidents. Un- 
der the proposed plan a drunken 
pedestrian or driver, a criminal 
escaping from the police and 
knocked down by an auto, would 
all be given compensation. Sec- 
ond, if the principle upon which 
compensation is paid is to be 
changed from fault of the mo- 
torist to one of social security to 
all, then the motorist should not 
bear all of the cost, which may 
be quite high. The State should 
assume all or part of it. Finally 
the plan might result in many 
mala fide claims. No English 
speaking country has adopted 
this plan. 

The second type of legislation 
is Compulsory Insurance which 
is in force in Massachusetts, 
Saskatchewan, England and 
Australia. The “negligence” 
test is kept in this type of legis- 
lation. As in the Compensation 
Plan, the compulsory insurance 
factor would eliminate the prob- 
lem of unsatisfied judgments. 
The defect is that insurance 
rates are high since the insur- 
ance companies are required to 
underwrite risks they would not 
otherwise accept. 


The third type of law is the 
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safety or financial responsibility 
law in effect in most of the Unit- 
ed States and Canada. The 
main feature here is that a per- 
son who is not insured loses his 
license upon the occurrence of 
an accident and does not regain 
it until he both offers security 
for any judgment which may be 
declared against him and takes 
out insurance against future ac- 
cidents. 

Advocates of this form of leg- 
islation say it is superior to com- 
pulsory insurance in that it pro- 
motes safe driving because of 
the penalties involved, while 
compulsory insurance has no 
safety factor. Furthermore it 
avoids compelling all drivers to 
insure while encouraging those 
who can afford it to take out in- 
surance now rather than later 
when they will have the addi- 
tional expense of producing se- 
curity for possible damages. 
Unfortunately, this type of legis- 
lation does not offer any relief 
for the victim of a driver who 
is unable to pay a judgment 
against him, while the Auto 
Compensation and Compulsory 
Insurance plans do cover this. 


None of the above three meth- 
ods considers the hit-and-run 
case, or the case where the car 
is illegally on the road or from 
out of state and without insur- 
ance. 

The first mention of a fund 
available for victims of hit-and- 
run drivers was made in Great 
Britain Command Paper No. 
5528 (1937). However, the re- 
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port discards the idea with the 
remark that “. . it would 
lead to abuse.” 

In 1944, a committee appoint- 
ed by the Attorney-General of 
Manitoba recommended that the 
great defect in the responsibility 
type of law, the unsatisfied judg- 
ment, could be cured by a Fund. 
Manitoba—Report on Indemnity 
for Motor Vehicles (1944). But 
the report did not mention using 
the Fund for hit-and-run vic- 
tims. 


Finally, in 1947, the Ontario 
financial responsibility statute 
was amended to provide for both 
the unsatisfied judgment and 
the hit-and-run cases. 

Briefly, the act provides: 

93a) The Lt. Governor is to 
manage the Fund and prescribe 
the amount up to $1 which the 
operator shall pay in addition to 
the license fee. 

93b) The victim must get 
judgment, show efforts to get 
execution and failure to the 
judge, who then may order him 
paid not more than $5,000 for in- 
jury or death of one person ($10,- 
000 for more than one), and not 
more than $1,000 for property 
damage. Insurers cannot take 
advantage of the Fund. 

93bb) 93b doesn’t apply where 
there is judgment by- default 
unless the Registrar is given no- 
tice and opportunity to file a 
defense. 

93c) The victim must assign 
his judgment to the Fund. 
93d) The judgment debtor 
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can’t get his license or registra- 
tion back until he has paid the 
judgment and has filed proof of 
his financial responsibility. 


93e-g) Where Victim can sat- 
isfy the judge that 1) he can’t 
identify the person or car that 
hit him, and 2) he would have a 
cause of action against the own- 
er or driver, then he may bring 
action against the Registrar and 
recover as in 93b). Where the 
auto is in the possession of one 
without the owner’s consent, 
Victim may apply to the Fund 
as if identity of the owner had 
not been established. 

93h) If the person is found 
after the Fund has paid, the 
judgment shall be deemed to be 
against him, and the Fund may 
indemnify itself from him. 

The statute seems to be work- 
ing satisfactorily. The Ontario 
Statute Citator, 1948, p. 175 re- 
ports only three cases litigated 
under the act. These involved 
claimants’ right to trial by jury 
where the Registrar is the nomi- 
nal defendant and whether the 
Registrar has the burden of 
proof under the statute. It does 
not appear that false hit-and- 
run claims are being made. 

Alberta, British Columbia, 
Manitoba, Ontario and Prince 
Edward Island now have this 
type of statute in connection 
with safety-financial responsibil- 
ity laws. It seems to be an ex- 
cellent solution to a problem 
which has caused much trouble 
to legislators. 






ee eo eee 


rere 


FLITE LITTER a La 


aT TORO 


OL IOS 


aks 


DANE tle: SIAM a Gta ee 


Condensed from Pennsylvania Bar 
Association Quarterly, January, 1949 


S EARLY as 1917 the enact- 

ment of a Federal Sales Act 
was advocated by the National 
Conference of Commissioners on 
Uniform State Laws. The Amer- 
ican Bar Association approved 
of such an enactment as early as 
1922, and in 1937 considerable 
pressure was brought upon the 
Congress of the United States 
for the enactment of such legis- 
lation by the Merchants’ Associ- 
ation of New York. Notwith- 
standing the recognition by 
individuals and organizations of 
the legal and commercial merit 
of such legislation and the sup- 
port given it, it was not until 
1940 that the enactment of a 
Federal Sales Act became immi- 
nent, and there was presented to 
the Seventy-sixth Congress of 
the United States H. R. 8176 
which was referred to the Com- 
mittee on Interstate and For- 
eign Commerce. 

It can readily be seen that the 
enactment of a Federal Sales 
Act which differed in many par- 
ticulars from the Uniform Act 
in effect in about three-quarters 
of the States would, as contend- 
ed by the opponents to H. R. 
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The Proposed 


New Commercial Code 


By MAHLON E. LEWIS 
Member of the Allegheny County (Pa.) Bar 






























8176, create chaos. This was 
brought to the attention of the 
Executive Committee of the 
National Conference of Commis- 
sioners on Uniform State Laws 
at their mid-year meeting in 
January, 1940, by Professor 
George G. Bogert. Largely due 
to the influence of the Executive 
Committee of the Conference, 
the proponents of H. R. 8176 
were induced to defer any and 
all action upon the bill until such 
time as the Conference could 
take some action and make some 
recommendation. At this An- 
nual Meeting it was decided that 
the preparation of a Commercial 
Code should be undertaken by 
the Conference as soon as funds 
were available. 

Although the American Law 
Institute was at this time con- 
sidering winding up its affiairs, 
and although its officials viewed 
with considerable apprehension 
the magnitude of the task pro- 
posed by the National Confer- 
ence of Commissioners on Uni- 
form State Laws, the result 
which would eventually be 
achieved seemed so desirable 
that in 1942 an agreement was 
consummated between the two 
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organizations for a cooperative 
effort. 


The magnitude of the task may 
be reflected by the arrangements 
for financing the work. Origi- 
nally, it was planned that it 
should be financed by subscrip- 
tions from law firms, lawyers 
and merchants whose law it 
would be. The National Confer- 
ence of Commissioners on Uni- 
form State Laws underwrote the 
project to the extent of $10,000, 
which comprised its total re- 
sources. Mr. Schnader under- 
wrote it to the extent of $5,000, 
which sum he later changed to 
an outright gift. In the early 
stages of the work the American 
Law Institute generously devot- 
ed its funds to the furtherance 
of the project. 


In planning the Code, its cost 
was estimated to be upwards of 
$250,000 and the time required 
for its completion was estimated 
to be at least five years from 
January 1, 1945. A member of 
the Council of the Institute suc- 
ceeded in getting the Maurice 
and Laura Falk Foundation of 
Pittsburgh to consider an appli- 
cation for this amount. As a 
result of the Institute’s applica- 
tion, a grant was obtained from 
the Falk Foundation of $50,000 
per year for three years, with 
permission to apply for an addi- 
tional $100,000 after the comple- 
tion of two years’ work. In view 
of the uncertainty as to the re- 
remaining $100,000, efforts were 
made to obtain that amount from 
business and financial concerns 
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and the last information avail- 
able is that approximately $100,- 
000 has been subscribed. 

The justification for an under- 
taking of this magnitude lies 
principally in the absence of 
widely adopted uniform legisla- 
tion applicable to some phases 
of commercial activity and the 
obsolescence of such uniform 
legislation as has heretofore been 
widely adopted. 

That the lack of a compact 
statement of generally applica- 
ble commercial law impairs the 
ease and assurance with which 
business transactions can be car- 
ried on across our state and na- 
tional boundaries needs no ar- 
gument or extended discussion. 
Consideration of the proposition 
that our existing laws are obso- 
lescent and inadequate brings to 
light some interesting matters. 

For example, the development 
of new means of transportation 
presents many problems. Air 
freight alone creates the impos- 
sible situation of the goods ar- 
riving at their destination before 
the document of title and the 
accompanying sight draft by 
which legal device the seller had 
heretofore been able to secure 
payment against delivery. 


Judge Herbert F. Goodrich, 
Director of the American Law 
Institute, has pointed out other 
developments in commercial 
practice, such as the Federal Re- 
serve Bank and the modern 
clearing house, as being beyond 
the contemplation of the Negoti- 
able Instruments Act. The Ne- 
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gotiable Instruments Act fur- 
ther contains many provisions 
now amounting to nothing more 
than surplusage because the 
practices are obsolete, as accep- 
tance and payment for honor. 


In short, it appears confirmed 
that there are now more people 
engaged in more transactions in- 
volving more complex goods and 
employing more rapid communi- 
cation and transportation than 
our present laws are adapted to 
meet. When there is added to 
this the total absence of statu- 
tory law regulating commerce 
with foreign nations, the need 
for a new and uniform commer- 
cial code is clearly established. 


The organization in which the 
National Conference of Commis- 
sioners on Uniform State Laws 
and the American Law Institute 
have joined to meet the need for 
a new and uniform commercial 
code is as follows: General su- 
pervision is exercised by an Edi- 
torial Board, consisting of two 
representatives from the Insti- 
tute and two from the Confer- 
ence, with the Chief Reporter as 
the fifth member. Reporters and 
Associate Reporters for each 
major portion of the Code have 
been selected by agreement and 
each organization has designated 
advisers to represent it in the 
work of drafting. In addition to 
these advisers from the Confer- 
ence and the Institute, provision 
has been made for the utilization 
of advisers representing firms or 
organizations actively engaged 
in commerce, for it is a funda- 
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mental principle of the respon- 
sible parties that the Code shall 
be by lawyers particularly for 
businessmen and adapted to 
their needs and readable in their 
own language. 

The Reporters, when a draft 
is prepared, refer it to the Coun- 
cil of the Institute and the ap- 
propriate committees of the Con- 
ference respectively. The drafts 
are then brought before the Con- 
ference and before the Institute 
at their Annual Meetings where 
they are read, debated and ap- 
proved or recommended for re- 
vision, section by section. This 
brings the draft to the attention 
of about 950 outstanding mem- 
bers of the Bar. It has been the 
practice of the Conference to 
approve no draft until it has 
been considered at two Annual 
Meetings. 

The finances of the project are 
handled by the Institute since it 
is a nonprofit corporation, not 
subject to taxation, whereas the 
Conference is an unincorporated 
association. 

The result of this cooperative 
effort will be a Commercial Code 
dealing with the entire scope of 
commercial law and presently 
planned to be built upon the fol- 
lowing outline: 


ARTICLE I: The first Article 
is entitled “General Provisions, 
Including Definitions.” It will 
apply to the Code as a whole and 
will, as the title indicates, con- 
tain definitions of terms com- 
mon to all the Articles, irrespec- 
tive of their subject matter, as 
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well as other provisions of gen- 
eral applicability. 


ARTICLE II: This is the Sales 
Article of the Code, constituting 
essentially an up-to-date revision 
and expansion of the old Uni- 
form Sales Act, generally in 
terms of modern commercial case 


aw. 

The Article is subdivided in- 
to six major parts: Part I deals 
with matters of General Con- 
struction, Application and Sub- 
ject Matter of the Act; Part II 
covers Form, Formation and 
Construction of The Contract; 
Part III is entitled “Title and 
Documents of Title, Creditors 
and Good Faith Purchasers” ; 
Part IV is concerned with Per- 
formance; Part V covers Breach 
and Repudiation; Part VI pro- 
vides for Remedies of the buyer 
and seller. All in all this Article 
contains 133 sections. 


ARTICLE III: This Article is 
entitled “Commercial Paper.” It 
generally covers matters provid- 
ed for by the Uniform Negoti- 
able Instruments Law with some 
important departures, however. 
Thus, sections from the N. I. L. 
dealing with Acceptance for 
Honor and Payment for Honor 
have been eliminated because 
they are now obsolete practices. 
N. I. L. sections toncerning 
solely matters of foreign trade, 
such as Bills in a Set, have been 
deleted and are covered by the 
Article dealing with Foreign 
Banking. Provisions dealing 
with secured paper and matters 
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relating to corporate securities 
have also been omitted, they be- 
ing provided for respectively by 
the Articles of the Code con- 
cerned with Secured Commer- 
cial Transactions and Invest- 
ment Instruments. It is also 
presently planned to include in 
this Article matters dealing with 
Bank Collections. 


ARTICLE IV: This Article is 
concerned with Bank Operations 
and Foreign Banking. Chapter 
I deals with Letters of Credit. 
Chapter II covers Foreign Re- 
mittances. Other parts of this 
Article will cover transfers of 
large “clean” credits and the 
regulation of certain bookkeep- 
ing practices in international 
banking which vary from domes- 
tic practices. 


ARTICLE V: This Article 
deals with Investment Instru- 
ments. It takes out of the pres- 
ent N. I. L. bearer or registered 
bonds and includes certificates of 
stock now provided for by the 
Uniform Stock Transfer Act. It 
will cover additional types of in- 
vestment paper, other than pa- 
per falling within the scope of 
Article VII on Secured Commer- 
cial Transactions. 


ARTICLE VI: Intended origi- 
nally to cover only bills of lading 
and warehouse receipts, this 
Article has been somewhat ex- 
panded in scope and is now en- 
titled “Documents of Title.” It 
represents primarily a consoli- 
dation of the Uniform Ware- 
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house Receipts Act and the 
Uniform Bills of Lading Act, 
excluding the Negotiation and 
Transfer sections, which are cov- 
ered by the Sales Article, and 
the Criminal Offences provisions 
of those Acts. The Article is 
primarily concerned with the 
definition of the contract-bail- 
ment obligation of the possessor 
of goods to the person to whom 
he has undertaken to deliver. 


ARTICLE VII: “Secured Com- 
mercial Transactions.” This 
Article will embrace the complex 
security transactions now dealt 
with as chattel mortgages, con- 
ditional sales, trust receipts, 
factors’ liens, assignments of ac- 
counts receivable and field ware- 
housing and pledge. It will deal 
with security taken in goods and 
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accounts. The latest subdivisions 
of this Article (still subject 
to change) are: 1. Consumer 
liens; 2. Financing of specific 
inventory (of a kind heretofore 
usually covered by trust re- 
ceipts) ; 3. Production financing 
(generally similar to present 
factors’ liens) ; 4. Accounts re- 
ceivable financing; 5. Agricul- 
tural financing of crops and live- 
stock; 6. Pledge and field ware- 
housing; 7. Industrial equipment 
financing; 8. Single venture fi- 
nancing. 

The drafting group is also 
considering including in Article 
VII a certificate of title law with 
respect to motor vehicles. There 
is also considered an additional 
Article VIII to deal with the 
subject of “Commercial Agen- 
cy.” 


Ill Spent Youth 
“When I was a porter in a bar (how sweet those recol- 





























lections are!) I studied Hegel’s logic, just for fun; And 
while I manicured the floors and groomed the faithful cuspi- 
dors I argued with the patrons, one by one. I never stood 
dismayed and dumb when syllogisms wouldn’t come, But 
filled the gaps with curses, here and there; And after several 
oaths profane my stalled ideas would start again, And that, 
dear friends, was how I learned to swear.” 

B. W. Williams in Chicago Evening Post 


Sufficient Evidence 


The defendant testified that he was a graduate of the 
University of Michigan, in the law department; that he was 
licensed to practice law in the courts of Illinois and the 
federal courts at Chicago; that he had been admitted to the 
bar in Texas and had represented various insurance com- 
panies in St. Louis for four or five years. Held, that there 
was ample evidence before the jury from which they could 
find that he was over sixteen years old. State v. Thomson, 
155 Mo. 300, 55 S. W. Rep. 1013. 
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